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CHAPTER ES.
Executive Summary

The Illinois Department of Transportation (IDOT) retained BBC Research & Consulting (BBC) to
conduct a disparity study to help inform the agency’s implementation of the Federal
Disadvantaged Business Enterprise (DBE) Program. As a Federal Highway Administration
(FHWA) fund recipient, IDOT implements the Federal DBE Program to address potential
discrimination against DBEs in the award and administration of FHWA-funded contracts. To do
so, IDOT uses various measures to encourage the participation of minority- and woman-owned
businesses in its FHWA-funded contracts including both race- and gender-neutral measures and
race- and gender-conscious measures. Race- and gender-neutral measures are measures that are
designed to encourage the participation of all businesses in IDOT contracting, regardless of the
race/ethnicity and gender of the owners. In contrast, race- and gender-conscious measures are
designed to specifically encourage the participation of minority- and woman-owned businesses
in IDOT contracting.

As part of the disparity study, BBC assessed whether there were any disparities between:

m  The percentage of contracting dollars (including subcontract dollars) that minority- and
woman-owned businesses received on transportation-related construction and
professional services contracts that IDOT awarded between October 1, 2012 and
September 30, 2016 (i.e., utilization); and

m  The percentage of transportation-related construction and professional services
contracting dollars that minority- and woman-owned businesses might be expected to
receive based on their availability to perform specific types and sizes of IDOT prime
contracts and subcontracts (i.e., availability).

The disparity study also examined other quantitative and qualitative information related to:

m  The legal framework surrounding IDOT’s implementation of the Federal DBE Program;
m  Local marketplace conditions for minority- and woman-owned businesses; and
m  Contracting practices and business assistance programs that IDOT currently has in place.

IDOT could use study information to help refine its implementation of the Federal DBE Program,
including:

m  Setting an overall DBE goal for the participation of minority- and woman-owned businesses
in its transportation-related contracts;

®  Determining which program measures to use to encourage the participation of minority-
and woman-owned businesses; and

m  Determining which groups would be eligible to participate in race- and gender-conscious
measures that the agency decides to use as part of implementing the Federal DBE Program.
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BBC summarizes key information from the disparity study in five parts:

Analyses in the disparity study;
Availability analysis results;
Utilization analysis results;
Disparity analysis results;

Overall DBE Goal; and

m m g O w o

Program implementation.

A. Analyses in the Disparity Study

Along with measuring disparities between the participation and availability of minority- and
woman-owned businesses in IDOT contracts, BBC also examined other quantitative and
qualitative information related to IDOT’s implementation of the Federal DBE Program:

m  The study team conducted an analysis of federal regulations, case law, and other
information to guide the methodology for the disparity study. The analysis included a
review of federal, state, and local requirements related to the Federal DBE Program and
other minority- and woman-owned business programs (see Chapter 2 and Appendix B).

m  BBC conducted quantitative analyses of the success of minorities; women; and minority-
and woman-owned businesses throughout Illinois. In addition, BBC collected qualitative
information about potential barriers that minority- and woman-owned businesses face in

the local marketplace through in-depth interviews, telephone surveys, public meetings, and

written testimony (see Chapter 3, Appendix C, and Appendix D).

m  BBC analyzed the percentage of IDOT’s transportation-related contracting dollars that

minority- and woman-owned businesses are available to perform. That analysis was based

on telephone surveys that the study team completed with businesses that work in
industries related to the specific types of transportation-related construction and
professional services contracts that IDOT awards (see Chapter 5 and Appendix E).

m  BBC analyzed the dollars that minority- and woman-owned businesses received on the

transportation-related construction and professional services contracts that IDOT awarded

during the study period (see Chapter 6).

m  BBC examined whether there were any disparities between the participation and
availability of minority- and woman-owned businesses on the transportation-related
construction and professional services contracts that IDOT awarded during the study
period (see Chapter 7).

m  BBCreviewed IDOT’s current overall DBE goal and provided guidance related to setting its
next overall DBE goal (see Chapter 8).

m  BBCreviewed IDOT’s current contracting practices and measures to encourage the
participation of minority- and woman-owned businesses in its contracting and provided
guidance related to additional program options and potential refinements to those
practices and measures (see Chapter 9).
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m  BBCreviewed requirements of the Federal DBE Program as well as IDOT’s compliance with
those requirements and provided guidance related to potential refinements to the agency’s
implementation of the program (see Chapter 10).

B. Availability Analysis Results

BBC used a custom census availability analysis to analyze the availability of minority- and
woman-owned businesses that are ready, willing, and able to perform on IDOT’s transportation-
related construction and professional services prime contracts and subcontracts. BBC’s
approach relied on information from surveys that the study team conducted with potentially
available businesses located throughout Illinois that perform work within relevant work
specializations, or subindustries. That approach allowed BBC to develop a representative,
unbiased, and statistically-valid database of potentially available businesses and estimate the
availability of minority- and woman-owned businesses in an accurate, statistically-valid manner.

Overall results. Figure ES-1 presents overall dollar-weighted availability estimates by
racial/ethnic and gender group for the transportation-related construction and professional
services prime contracts and subcontracts that IDOT awarded during the study period. Overall,
the availability of minority- and woman-owned businesses for those contracts is 19.9 percent. In
other words, one would expect minority- and woman-owned businesses to receive 19.9 percent
of the transportation-related contracting dollars that IDOT awards based on their availability for
that work. Non-Hispanic white woman-owned businesses (13.6%) and Hispanic American-
owned businesses (2.9%) exhibited the highest availability among the relevant business groups.

Figure ES-1.

and gender group
Asian Pacific American-owned 0.5 %
Note: Black American-owned 1.5
Numbers rounded to nearest tenth of 1 percent and thus may not Hispanic American-owned 2.9
sum exactly to totals. . .
Y Native American-owned 0.0
For more detail and results by group, see Figure . ) i
F-2 in Appendix F. Subcontinent Asian American-owned 1.4
Non-Hispanic white woman-owned 13.6 %
S : N .
ource Total Minority- and Woman-owned 199 %
BBC Research & Consulting availability analysis.

Results by contract goal status. IDOT used DBE contract goals to award most of its contracts
during the study period to encourage the participation of minority- and woman-owned
businesses. IDOT’s use of DBE contract goals is a race- and gender-conscious measure. It is useful
to examine availability analysis results separately for contracts that IDOT awards with the use of
DBE contract goals (goal contracts) and contracts that IDOT awards without the use of those
goals (no-goal contracts). Figure ES-2 presents availability estimates separately for goal and no-
goal contracts. As shown in Figure ES-2, the availability of minority- and woman-owned
businesses considered together is lower for goal contracts (19.1%) than for no-goal contracts
(29.4%).
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Figure ES-2.

L . Goal status
Availability estimates by
contract goal status Goal No-goal
Business group contracts contracts
Note:
Numbers rounded to nearest tenth of 1 percent Asian Pacific American-owned 0.5 % 0.2 %
and thus may not sum exactly to totals. Black American-owned 1.5 1.8
For more detail, see Figures F-18 and F-19 in Hispanic American-owned 25 7.7
Appendix F. 3 .
Native American-owned 0.0 0.1
Source: Subcontinent Asian American-owned 1.4 1.5
BBC Research & Consulting availability analysis. Non-Hispanic white woman-owned 132 % 18.1 %
Total Minority- and Woman-owned 19.1 % 29.4 %

Results by contract role. Many minority- and woman-owned businesses are small businesses
and thus often work as subcontractors. Because of that tendency, it is useful to examine
availability estimates separately for prime contracts and subcontracts. Figure ES-3 presents
those results. As shown in Figure ES-3, the availability of minority- and woman-owned
businesses considered together is lower for IDOT prime contracts (15.2%) than for IDOT
subcontracts (34.4%).

Figure ES-3. T
. ers . ontract role

Availability estimates by
contract role Business group Prime contract Subcontract
Note: Asian Pacific American-owned 0.2 % 1.4 %
Numbers rounded to nearest tenth of 1 percent Black American-owned 15 15
and thus may not sum exactly to totals. Hispanic American-owned 1.5 7.6
For more detail, see Figures F-7 and F-8 in Native American-owned 0.0 0.0
Appendix F. X i .

Subcontinent Asian American-owned 1.2 1.9
Source: Non-Hispanic white woman-owned 109 % 221 %
BBC Research & Consulting availability analysis. Total Minority- and Woman-owned 15.2 % 344 %

C. Utilization Analysis Results

BBC measured the participation of minority- and woman-owned businesses in IDOT’s
transportation-related contracting in terms of utilization—the percentage of prime contract and
subcontract dollars that minority- and woman-owned businesses received on IDOT prime
contracts and subcontracts during the study period.

Overall results. Figure ES-4 presents the percentage of contracting dollars that minority- and
woman-owned businesses considered together received on transportation-related construction
and professional services contracts that IDOT awarded during the study period (including both
prime contracts and subcontracts). As shown in Figure ES-4, overall, minority- and woman-owned
businesses received 15.5 percent of the relevant contracting dollars that IDOT awarded during the
study period. The majority of those contracting dollars—13.1 percent—went to certified DBEs.
Non-Hispanic white woman-owned businesses (6.9%) and Hispanic American-owned businesses
(5.2%) exhibited higher levels of participation on IDOT contracts than the other relevant groups.
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Figure ES-4. Utilization %
Overall utilization results i

Note: Minority- and Woman-owned
: ) - o .
Numbers rounded to nearest tenth of 1 percent. Numbers may Asian Pacific American-owned 0.5 %
not add to totals. Black American-owned 1.7
For more detail, see Figure F-2 in Appendix F. Hispanic American-owned 5.2
Native American-owned 0.2
Source: . . .
Subcontinent Asian American-owned 1.0
BBC Research & Consulting utilization analysis. ) ) .
Non-Hispanic white woman-owned 6.9
Total Minority- and Woman-owned 15.5 %
DBEs
Asian Pacific American-owned 0.5 %
Black American-owned 1.7
Hispanic American-owned 5.2
Native American-owned 0.1
Subcontinent Asian American-owned 0.7
Non-Hispanic white woman-owned 4.9
Total DBE 131 %

Results by contract goal status. IDOT used DBE contract goals to award many contracts
during the study period to encourage the participation of minority- and woman-owned
businesses. It is instructive to compare the participation of minority- and woman-owned
businesses between goal contracts no-goal contracts. Doing so provides useful information about
outcomes for minority- and woman-owned businesses on contracts that IDOT awarded in a race-
and gender-neutral environment and the efficacy of DBE contract goals in encouraging the
participation of minority- and woman-owned businesses in IDOT’s transportation-related
contracts. Figure ES-5 presents utilization results separately for IDOT goal contracts and no-goal
contracts. As shown in Figure ES-5, minority- and woman-owned businesses considered together
showed higher participation in goal contracts (15.9%) than in no-goal contracts (11.5%). Those
results indicate the effectiveness of DBE contract goals in encouraging the participation of
minority- and woman-owned businesses in IDOT’s transportation-related contracts.

Figure ES-5.
A Goal status
Utilization results by = N |
[oF] 0-goa
contract goal status 8
Business group contracts contracts
Note:
. - . o
Numbers rounded to nearest tenth of 1 Asian Pacific American-owned 0.5 0.2 %
percent. Numbers may not add to totals. Black American-owned 1.7 1.8
For more detail, see Figures F-18 and F-19 in Hispanic American-owned 5.4 7.7
A dix F. . .
ppendix Native American-owned 0.2 0.1
Source: Subcontinent Asian American-owned 1.0 15
BBC Research & Consulting utilization Non-Hispanic white woman-owned 7.0 6.7
analysis. Total Minority- and Woman-owned 15.9 11.5 %

Results by contract role. Many minority- and woman-owned businesses are small businesses
and thus often work as subcontractors, so it might be reasonable to expect higher participation
of minority- and woman-owned business in subcontracts than in prime contracts. Figure ES-6
presents utilization results for minority- and woman-owned businesses separately for prime
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contracts and subcontracts. As shown in Figure ES-6, the participation of minority- and woman-
owned businesses considered together was in fact much higher in IDOT subcontracts (47.9%)
than prime contracts (5.2%).

Figure ES-6. Contract rol
Utilization results by __ contracivole
contract role Business group Prime contracts Subcontracts
Note: Asian Pacific American-owned 0.3 1.2 %
Numbers rounded to nearest tenth of 1 Black American-owned 0.6 5.0
percent. Numbers may not add to totals. Hispanic American-owned 0.9 18.7
For more detail, see Figures F-7 and F-8 in Native American-owned 0.0 0.6
Appendix F. . . .

Subcontinent Asian American-owned 0.8 1.4
Source: Non-Hispanic white woman-owned 2.5 20.8
BBC Research & Consulting utilization analysis. Total Minority- and Woman-owned 5.2 47.9 %

D. Disparity Analysis Results

Although information about the participation of minority- and woman-owned businesses in
IDOT contracts is useful on its own, it is even more useful when it is compared with the level of
participation that might be expected based on the availability of minority- and woman-owned
businesses for IDOT work. BBC compared the participation of minority- and woman-owned
businesses in IDOT prime contracts and subcontracts with the percentage of contract dollars
that those businesses might be expected to receive based on their availability for that work. BBC
calculated disparity indices for each relevant business group and for various contract sets by
dividing percent participation by percent availability and multiplying that quotient by 100. A
disparity index of 100 indicates an exact match between participation and availability for a
particular group for a particular set of contracts (referred to as parity). A disparity index of less
than 100 indicates a disparity between participation and availability. A disparity index of less
than 80 indicates a substantial disparity between participation and availability.

Overall results. Figure ES-7 presents disparity indices for all relevant prime contracts and
subcontracts that IDOT awarded during the study period. The line drawn at a disparity index
level of 100 indicates parity, and the line drawn at a disparity index level of 80 indicates a
substantial disparity. As shown in Figure ES-7, overall, the participation of minority- and
woman-owned businesses in contracts that IDOT awarded during the study period was
substantially lower than what one might expect based on the availability of those businesses for
that work. The disparity index of 78 indicates that minority- and woman-owned businesses
considered together received approximately $0.78 for every dollar that they might be expected
to receive based on their availability for transportation-related contracts that IDOT awarded
during the study period. Disparity analysis results by individual group indicated that
Subcontinent Asian American-owned businesses (disparity index of 70) and non-Hispanic white
woman-owned businesses (disparity index of 51) exhibited substantial disparities.
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Fl_gure _ES-_7' . All minority- and
Disparity indices by group woman-owned 178
Note: Asian Pacific ' 115
For more detail, see Figure F-2 in American-owned
Appendix F.
Black American-owned : 114
Source:
BBC Research & Consulting disparity Hispanic American-owned i 179
analysis. i
Native American-owned 200+
Subcontinent Asian ?Di
American-owned i
Non-Hispanic white ;
woman-owned 51 ]
T T T :l T T T T

0 20 40 60 80 100 120 140 160 180 200

IDOT used DBE contract goals to award most of the transportation-related contracts that it
awarded during the study period. The disparity analysis results shown in Figure ES-7 are largely
reflective of the use of those measures. A crucial question is whether any disparities exist
between the participation and availability of minority- and woman-owned businesses on
contracts that IDOT awarded without the use of those goals.

Results by goals status. IDOT used DBE contract goals to award most contracts—both
FHWA- and state-funded contracts—during the study period to encourage the participation of
minority- and woman-owned businesses. IDOT’s use of DBE contract goals is a race- and gender-
conscious measure. It is useful to examine disparity analysis results separately for goal contracts
and no-goal contracts. Assessing whether any disparities exist for no-goal contracts provides
useful information about outcomes for minority- and woman-owned businesses on contracts
that IDOT awarded in a race- and gender-neutral environment and whether there is evidence
that certain groups face any discrimination or barriers as part of IDOT contracting.®. 23

Figure ES-8 presents disparity analysis results separately for goal and no-goal contracts. As
shown in Figure ES-8, minority- and woman-owned businesses considered together showed a
disparity that was close to the threshold of being considered substantial on goal contracts
(disparity index of 83). Moreover, they showed a substantial disparity on no-goal contracts
(disparity index of 39). Disparity analysis results by individual group indicated that:

m  Subcontinent Asian American-owned businesses (disparity index of 75) and non-Hispanic
white woman-owned businesses (disparity index of 53) exhibited substantial disparities on
goal contracts; and

1 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713 F.3d
1187,1192, 1196 (9th Cir. 2013).

2 Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950, 985, 987-88 (10t Cir. 2003), cert. denied, 540 U.S.
1027,124 S. Ct. 556 (2003).

3 H. B. Rowe Co., Inc. v. W. Lyndo Tippett, NCDOT, et al., 615 F.3d 233,246 (4th Cir. 2010).
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m  All groups except Asian Pacific American-owned businesses (disparity index of 108)
exhibited substantial disparities on no-goal contracts.

Taken together, the results presented in Figure ES-8 show that IDOT’s use of DBE contract goals
is somewhat effective in encouraging the participation of minority- and woman-owned
businesses in its contracts. Moreover, those results indicate that when IDOT does not use race-
and gender-conscious measures, nearly all relevant business groups are substantially
underutilized in IDOT’s transportation-related contracting.

Figure ES-8. B Goal contracts No-goal contracts

Disparity indices for goal

and no-goal contracts All minority- and
woman-owned

Note:

For more detail, see Figures F-18 and F-19
in Appendix F. Asian Pacific

American-owned

Source:

BBC Research & Consulting disparity .
analysi Black American-owned
ysis. 55

Hispanic American-owned

43

rative americanownea TN 7

49 ;

Subcontinent Asian _ 175

American-owned 15

w
w

MNon-Hispanic white
woman-owned 37

T T T T T T T T

20 40 60 80 100 120 140 160 180 200

[=]

Results by contract role. Many minority- and woman-owned businesses are small businesses
and thus often work as subcontractors. In addition, IDOT’s use of DBE contract goals is a
subcontracting program, so the use of those goals does not directly affect the participation of
minority- and woman-owned businesses in prime contracts. Thus, it is useful to examine
disparity analysis results separately for prime contracts and subcontracts to provide additional
information about outcomes for minority- and woman-owned businesses on contracts that IDOT
awarded during the study period. Figure ES-9 presents those results. As shown in Figure ES-9,
whereas minority- and woman-owned businesses considered together did not show a disparity
for subcontracts (disparity index of 139), they showed a substantial disparity for prime
contracts (disparity index of 34). Disparity analysis results by individual group indicated that:

m  All groups except Asian Pacific American-owned businesses (disparity index of 91)
exhibited substantial disparities on prime contracts; and

m  Subcontinent Asian American-owned businesses (disparity index of 74) exhibited a
substantial disparity on subcontracts.
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Figure ES-9. . Prime contracts Subcontracts
Disparity indices for prime
contracts and subcontracts

All minority- and
woman-owned
Note:

For more detail, see Figures F-7 and F-8 in
Appendix F. Asian Pacific
American-owned

Source:

BBC Research & Consulting disparity analysis. .
Black American-owned

Hispanic American-owned

Native American-owned

Subcontinent Asian
American-owned

Non-Hispanic white
woman-owned i 94

0 20 40 60 80 100 120 140 160 180 200

E. Overall DBE Goal

As part of its implementation of the Federal DBE Program, IDOT is required to set an overall goal
for DBE participation in its FHWA-funded contracts. Agencies that implement the Federal DBE
Program must develop overall DBE goals every three years. However, the overall DBE goal is an
annual goal in that an agency must monitor DBE participation in its FHWA-funded contracts
every year. 49 CFR Part 26.45 outlines a two-step process for agencies to set their overall DBE
goals: 1) establishing a base figure; and 2) considering a step-2 adjustment.

Establishing a base figure. For the purposes of helping IDOT establish a base figure for its
overall DBE goal, BBC used information from the availability analysis. The study team
considered information about the availability of potential DBEs—minority- and woman-owned
businesses that are currently DBE-certified or appear that they could be DBE-certified based on
revenue requirements described in 49 CFR Part 26.65—for FHWA-funded prime contracts and
subcontracts that IDOT awarded during the study period. Figure ES-10 presents the availability
of potential DBEs for the FHWA-funded construction and professional services prime contracts
and subcontracts that IDOT awarded during the study period. As show in Figure ES-10, potential
DBEs might be expected to receive 17.6 percent of IDOT’s FHWA-funded prime contract and
subcontract dollars based on their availability for that work. IDOT might consider 17.6 percent
as the base figure for its overall DBE goal if the agency anticipates that the types, sizes, and
locations of FHWA-funded contracts that it will award in the future will be similar to the FHWA-
funded contracts that it awarded during the study period.
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Figure ES-10.
Availability components of the base figure

Base figure component

a. Business group b. Construction  c. Professional Services d. Total
Asian Pacific American-owned 0.4 % 1.7 % 0.4 %
Black American-owned 0.6 8.9 0.9
Hispanic American-owned 2.6 1.8 2.6
Native American-owned 0.0 0.0 0.0
Subcontinent Asian American-owned 0.9 4.5 1.0
Non-Hispanic white woman-owned 129 10.6 12.7
Total potential DBEs 173 % 248 % 176 %
Industry weight 97 % 3%

Note: Numbers rounded to nearest tenth of 1 percent and thus may not sum exactly to totals.

Source: BBC Research & Consulting availability analysis.

Considering a step-2 adjustment. The Federal DBE Program requires IDOT to consider a
potential step-2 adjustment to its base figure as part of determining its overall DBE goal and
outlines several factors that the agency must consider when assessing whether to make any
adjustment:

m  Current capacity of DBEs to perform work, as measured by the volume of work DBEs have
performed in recent years;

®  [nformation related to employment, self-employment, education, training, and unions;
®  Any disparities in the ability of DBEs to get financing, bonding, and insurance; and

m  Otherrelevant data.*

BBC completed an analysis of each of the above step-2 factors. Much of the information that BBC
examined was not easily quantifiable but is still relevant to IDOT as it determines whether to
make a step-2 adjustment. Taken together, the quantitative and qualitative evidence that the
study team collected as part of the disparity study may support a step-2 adjustment to the base
figure as IDOT considers setting its overall DBE goal. Based on information from the disparity
study, there are reasons why IDOT might consider an upward adjustment to its base figure:

m  IDOT might adjust its base figure upward to account for barriers that minorities and
women face in human capital and owning businesses in the local contracting industry. Such
an adjustment would correspond to a “determination of the level of DBE participation you
would expect absent the effects of discrimination.”s

m  [DOT might also adjust its base figure upward in light of evidence of barriers that affect
minorities; women; and minority- and woman-owned businesses in obtaining financing,

449 CFR Section 26.45.

549 CFR Section 26.45 (b).
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bonding, and insurance and evidence that minority- and woman-owned businesses are less
successful than comparable businesses owned by non-Hispanic white men.

There are also reasons why IDOT might consider a downward adjustment to its base figure.
IDOT’s utilization reports for FFYs 2012 through 2016 indicated median annual DBE
participation of 14.6 percent for those years, which is lower than its base figure. USDOT’s “Tips
for Goal-Setting” suggests that an agency can make a step-2 adjustment by averaging the base
figure with past median DBE participation. BBC’s analysis of DBE participation in IDOT’s FHWA-
funded contracts also indicates DBE participation (12.6%) that is lower than the base figure. If
IDOT were to adjust its base figure based on past DBE participation, it might consider taking the
average of the 17.6 base figure and the 14.6 percent (or 12.6 percent) past DBE participation.

USDOT regulations clearly state that IDOT is required to review a broad range of information
when considering whether it is necessary to make a step-2 adjustment—either upward or
downward—to its base figure. However, IDOT is not required to make an adjustment as long as
it can explain what factors it considered and can explain its decision as part of its goal-setting
process.

F. Program Implementation

Chapters 9 and 10 review additional information relevant to IDOT’s implementation of the
Federal DBE Program including program measures that the agency could consider using to
encourage the participation of minority- and woman-owned businesses in its contracting. IDOT
should review that information as well as other relevant information as it makes decisions
concerning the future implementation of the Federal DBE Program. To that end, BBC presents
the following areas of potential refinement for IDOT’s consideration:

m  IDOT should consider continuing its efforts to network with minority- and woman-owned
businesses, but the agency might also consider broadening its efforts to include more
partnerships with local trade organizations and other public agencies. IDOT might also
consider creating a consortium of local organizations and public agencies that would jointly
host quarterly outreach and networking events and training sessions for businesses
seeking public sector contracts.

m  To further encourage the participation of small businesses—including many minority- and
woman-owned businesses—IDOT should consider making efforts to unbundle relatively
large contracts into several smaller contracts. Doing so would result in that work being
more accessible to small businesses, which in turn might increase opportunities for
minority- and woman-owned businesses and result in greater minority- and woman-owned
business participation.

m  [DOT should consider exploring ways to increase prime contracting and subcontracting
opportunities for small businesses, including many minority- and woman-owned
businesses. With regard to prime contract opportunities, IDOT might consider setting aside
small prime contracts for small business bidding to encourage the participation of minority-
and woman-owned businesses as prime contractors. With regard to subcontract
opportunities, IDOT could consider implementing a program that requires prime
contractors to include certain levels of subcontracting as part of their bids and proposals.
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m  Disparity analysis results indicated that most racial/ethnic and gender groups did not show
disparities on contracts that IDOT awarded with the use of DBE contract goals during the
study period. In contrast, most racial/ethnic and gender groups showed substantial
disparities on contracts that IDOT awarded without the use of DBE contract goals. IDOT
should consider continuing its use of DBE contract goals in the future. The agency will need
to ensure that the use of those goals is narrowly tailored and consistent with other relevant
legal standards (for details, see Chapter 2 and Appendix B).

m  IDOT should consider implementing processes to help ensure that it collects
comprehensive information on all the prime contracts and subcontracts that it awards and
that those data are maintained and organized in an intuitive manner, including data on
pass-through contracting that the City of Chicago awards. Doing so will allow IDOT to
monitor the participation of minority- and woman-owned businesses as accurately as
possible.

As part of the disparity study, the study team also examined information concerning conditions
in the local marketplace for minorities; women; and minority- and woman-owned businesses
including results for different racial/ethnic and gender groups. IDOT should review the full
disparity study report, as well as other information it may have, in determining whether it needs
to continue using race- or gender-conscious measures as part of its implementation of the
Federal DBE Program, and if so, in determining what actions it might take based on study
results.

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER ES, PAGE 12



CHAPTER 1.

Introduction



CHAPTER 1.
Introduction

The Illinois Department of Transportation (IDOT) is responsible for the planning, construction,
operation, and maintenance of the transportation system throughout Illinois including highways
and bridges; airports; public transit; rail freight; and rail passenger systems. As a United States
Department of Transportation (USDOT) fund recipient, IDOT implements the Federal
Disadvantaged Business Enterprise (DBE) Program. The Federal DBE Program is designed to
address potential discrimination against DBEs in the award and administration of USDOT-
funded contracts.

IDOT retained BBC Research & Consulting (BBC) to conduct a disparity study to help evaluate
the effectiveness of its implementation of the Federal DBE Program in encouraging the
participation of minority- and woman-owned businesses in its federally-funded contracts. As
part of the disparity study, BBC examined whether there are any disparities between:

m  The percentage of contract dollars (including subcontract dollars) that IDOT spent with
minority- and woman-owned businesses during the study period (i.e., utilization); and

m  The percentage of contract dollars that minority- and woman-owned businesses might be
expected to receive based on their availability to perform specific types and sizes of the
IDOT’s prime contracts and subcontracts (i.e., availability).

BBC also assessed other quantitative and qualitative information related to:

m  The legal framework surrounding IDOT’s implementation of the Federal DBE Program;
m  Local marketplace conditions for minority- and woman-owned businesses; and
m  Contracting practices and business assistance programs that IDOT currently has in place.

There are several reasons why the disparity study will be useful to IDOT as it makes decisions
about its implementation of the Federal DBE Program:

m  The types of research that BBC conducted as part of the disparity study provide information
that will be useful to IDOT as it makes decisions about different aspects of its
implementation of the Federal DBE Program (e.g., setting an overall DBE goal);

m  The disparity study provides insights into how to improve contracting opportunities for
small businesses as well as minority- and woman-owned businesses;

®  Anindependent, objective review of the participation of minority- and woman-owned
businesses in IDOT’s contracting will be valuable to agency leadership and to external
groups that may be monitoring IDOT’s contracting practices; and

m  State and local agencies that have successfully defended implementations of the Federal
DBE Program in court have typically relied on information from disparity studies.
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BBC introduces the 2017 IDOT Disparity Study in three parts:

A. Background;
B. Study scope; and

C. Study team members.

A. Background

The Federal DBE Program is a program designed to increase the participation of minority- and
woman-owned businesses in USDOT-funded contracts. As a recipient of USDOT funds, IDOT
must implement the Federal DBE Program and comply with corresponding federal regulations.

Setting an overall goal for DBE participation. As part of the Federal DBE Program, every
three years, an agency is required to set an overall goal for DBE participation in its USDOT-
funded contracts.! Although an agency is required to set the goal every three years, the overall
DBE goal is an annual goal in that the agency must monitor DBE participation in its USDOT-
funded contracts every year. If DBE participation for a particular year is less than the overall
DBE goal, then the agency must analyze the reasons for the difference and establish specific
measures that enable the agency to meet the goal in the next year.

The Federal DBE Program describes the steps an agency must follow in establishing its overall
DBE goal. To begin the goal-setting process, an agency must develop a base figure based on
demonstrable evidence of the availability of DBEs to participate in the agency’s USDOT-funded
contracts. Then, the agency must consider conditions in the local marketplace for minority- and
woman-owned businesses and make an upward, downward, or no adjustment to its base figure
as it determines its overall DBE goal (referred to as a “step-2” adjustment).

Projecting the portion of the overall DBE goal to be met through race- and gender-
neutral means. According to 49 Code of Federal Regulations (CFR) Part 26, an agency must
meet the maximum feasible portion of its overall DBE goal through the use of race- and gender-
neutral program measures.> Race- and gender-neutral measures are measures that are designed
to encourage the participation of all businesses—or all small businesses—in an agency’s
contracting (for examples of race- and gender-neutral measures, see 49 CFR Section 26.51(b)).
Participation in such measures is not limited to minority- and woman-owned businesses or to
certified DBEs. If an agency cannot meet its goal solely through the use of race- and gender-
neutral measures, then it must consider also using race- and gender-conscious program measures.
Race- and gender-conscious measures are designed to specifically encourage the participation of
minority- and woman-owned businesses in an agency’s contracting (e.g., using DBE goals on
individual contracts). The Federal DBE Program requires an agency to project the portion of its
overall DBE goal that it will meet through race- and gender-neutral measures and the portion

1 http://www.gpo.gov/fdsys/pkg/FR-2011-01-28 /html/2011-1531.htm

2 49 CFR Section 26.51.
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that it will meet through any race-or gender-conscious measures. USDOT has outlined a number
of factors for an agency to consider when making such determinations.3

Determining whether all groups will be eligible for race- and gender-conscious
measures. If an agency determines that race- or gender-conscious measures—such as DBE
contract goals—are appropriate for its implementation of the Federal DBE Program, then it must
also determine which racial/ethnic or gender groups are eligible for participation in those
measures. Eligibility for such measures is limited to only those racial/ethnic or gender groups
for which compelling evidence of discrimination exists in the local marketplace. USDOT provides
a waiver provision if an agency determines that its implementation of the Federal DBE Program
should only include certain racial/ethnic or gender groups in the race- or gender-conscious
measures that it uses.

B. Study Scope

Information from the disparity study will help IDOT continue to encourage the participation of
minority- and woman-owned businesses in its federally-funded contracts. In addition,
information from the study will help IDOT continue to implement the Federal DBE Program in a
legally-defensible manner.

Definitions of minority- and woman-owned businesses. To interpret the core analyses
presented in the disparity study, it is useful to understand how the study team treats minority-
and woman-owned businesses and businesses that are certified as DBEs with IDOT. It is also
important to understand how the study team treats businesses owned by minority women in its
analyses.

Minority- and woman-owned businesses. The study team focused its analyses on the minority-
and woman-owned business groups that the Federal DBE Program presumes to be
disadvantaged: Asian Pacific American-, Black American-, Hispanic American-, Native American,
Subcontinent Asian American-, and non-Hispanic white woman-owned businesses. The study
team analyzed the possibility that race- or gender-based discrimination affected the
participation of minority- and woman-owned businesses in IDOT work based specifically on the
race/ethnicity and gender of business ownership. Therefore, the study team counted businesses
as minority- or woman-owned regardless of whether they were, or could be, certified as DBEs
through IDOT. Analyzing the participation and availability of minority- and woman-owned
businesses regardless of DBE certification allowed the study team to assess whether there are
disparities affecting all minority- and woman-owned businesses and not just certified
businesses.

DBEs. DBEs are minority- and woman-owned businesses that are specifically certified as such
through IDOT. A determination of DBE eligibility includes assessing businesses’ gross revenues
and business owners’ personal net worth (maximum of $1.32 million excluding equity in a home
and in the business). Some minority- and woman-owned businesses do not qualify as DBEs

3 http://www.dotcr.ost.dot.gov/Documents/Dbe/49CFRPART26.doc
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because of gross revenue or net worth
requirements.* Businesses seeking DBE certification
in Illinois are required to submit an application to
IDOT. The application is available online and
requires businesses to submit various information
including business name; contact information; tax
information; work specializations; and
race/ethnicity and gender of their owners. IDOT
reviews each application for approval. The review
process may involve on-site meetings and additional
documentation to confirm business information.

Because the Federal DBE Program requires agencies
to track the participation of certified DBEs, BBC
reports utilization results for all minority- and
woman-owned businesses and separately for those
minority- and woman-owned businesses that are
certified as DBEs. However, BBC does not report
availability or disparity analysis results separately
for certified DBEs.

Potential DBEs. Potential DBEs are minority- and
woman-owned businesses that are DBE-certified or
appear that they could be DBE-certified based on
revenue requirements described in 49 CFR Part 26
(regardless of actual certification). The study team
did not count businesses that have been decertified
or have graduated from the DBE Program as
potential DBEs. BBC examined the availability of
potential DBEs as part of helping IDOT calculate the
base figure of its overall DBE goal. Figure 1-1
provides further explanation of potential DBEs.

Figure 1-1.
Definition of potential DBEs

To help IDOT calculate its overall DBE goal, BBC
did not include the following types of minority-
and woman-owned businesses in its definition of
potential DBEs:

B Minority- and woman-owned businesses that
have graduated from the DBE Program and
have not been recertified;

B Minority- and woman-owned businesses that
are not currently DBE-certified but that have
applied for DBE certification with IDOT and
have been denied; and

B Minority- and woman-owned businesses that
are not currently DBE-certified that appear
to have average annual revenues over the
most recent three years so high as to deem
them ineligible for DBE certification.

At the time of this study, the overall revenue limit
for DBE certification was $22,410,000 based on a
three-year average of gross receipts. There were
lower revenue limits for specific subindustries
according to United States Small Business
Administration (SBA) small business size
standards. Only a few minority- and woman-
owned businesses appeared to have exceeded
those revenue limits based on information that
they provided as part of availability surveys.

Business owners must also meet USDOT personal
net worth limits for their businesses to qualify for
DBE certification. The personal net worth of
business owners was not available as part of this
study and thus was not considered when
determining potential DBE status.

Minority woman-owned businesses. BBC considered four options when considering how to

classify businesses owned by minority women:

m  (lassifying those businesses as both minority-owned and woman-owned;

m  Creating unique groups of minority woman-owned businesses;

m  (lassifying minority woman-owned businesses with all other woman-owned businesses; and

m  (lassifying minority woman-owned businesses with their corresponding minority groups.

4 Businesses owned by non-Hispanic white men can be certified as DBEs if those businesses meet the requirements in 49 CFR

Part 26.
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BBC chose not to code businesses as both woman-owned and minority-owned to avoid double-
counting certain businesses when reporting disparity study results. Creating groups of minority
woman-owned businesses that were distinct from businesses owned by minority men

(e.g., Black American woman-owned businesses versus businesses owned by Black American
men) was also unworkable because some minority groups exhibited such low participation that
further disaggregation by gender would have made it even more difficult to interpret the results.

After rejecting the first two options, BBC then considered whether to group minority woman-
owned businesses with all other woman-owned businesses or with their corresponding minority
groups. BBC chose the latter (e.g., grouping Black American woman-owned businesses with all
other Black American-owned businesses). Thus, woman-owned businesses in this report refers to
non-Hispanic white woman-owned businesses.

Majority-owned businesses. Majority-owned businesses are businesses that are not owned by
minorities or women (i.e., businesses owned by non-Hispanic white men). In core disparity
study analyses, the study team coded each business as minority-, woman-, or majority-owned.

Analyses in the disparity study. The disparity study examined whether there are any
disparities between the participation and availability of minority- and woman-owned businesses
on IDOT contracts. The study focused on transportation-related construction and professional
services contracts that IDOT awarded between October 1, 2012 and September 30, 2016 (i.e., the
study period). During the study period, IDOT applied DBE contract goals to many of the
federally-funded contracts that it awarded.

In addition to the core utilization, availability, and disparity analyses, the disparity study also
includes:

m  Areview of legal issues surrounding implementation of the Federal DBE Program;
= An analysis of local marketplace conditions for minority- and woman-owned businesses;
m  Anassessment of IDOT’s contracting practices and business assistance programs; and

m  Other information for IDOT to consider as it refines its implementation of the Federal DBE
Program.

That information is organized in the disparity study report in the following manner:

Legal framework and analysis. The study team conducted a detailed analysis of relevant federal
regulations, case law, state law, and other information to guide the methodology for the disparity
study. The analysis included a review of federal and state requirements concerning IDOT’s
implementation of the Federal DBE Program. The legal framework and analysis for the study is
summarized in Chapter 2 and presented in detail in Appendix B.

Marketplace conditions. BBC conducted quantitative analyses of the success of minorities and
women and minority- and woman-owned businesses in the local contracting industries. BBC
compared business outcomes for minorities, women, and minority- and woman-owned
businesses to outcomes for non-Hispanic white men and majority-owned businesses. In addition,
the study team collected qualitative information about potential barriers that small businesses
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and minority- and woman-owned businesses face in Illinois through in-depth interviews.
Information about marketplace conditions is presented in Chapter 3, Appendix C, and
Appendix D.

Data collection and analysis. BBC examined data from multiple sources to complete the
utilization and availability analyses. In addition, the study team conducted telephone surveys
with thousands of businesses throughout Illinois. The scope of the study team’s data collection
and analysis as it pertains to the utilization and availability analyses is presented in Chapter 4.

Availability analysis. BBC analyzed the percentage of minority- and woman-owned businesses
that are ready, willing, and able to perform on IDOT prime contracts and subcontracts. That
analysis was based on IDOT data and telephone surveys that the study team conducted with
thousands of Illinois businesses that work in industries related to the types of contracting
dollars that IDOT awards. BBC analyzed availability separately for businesses owned by specific
minority groups and non-Hispanic white women and for different types of contracts. Results
from the availability analysis are presented in Chapter 5 and Appendix E.

Utilization analysis. BBC analyzed contract dollars that IDOT spent with minority- and woman-
owned businesses on transportation-related contracts that the agency awarded between
October 1, 2012 and September 30, 2016. Those data included information about associated
subcontracts.> IDOT applied DBE contract goals to many of those contracts. BBC analyzed
utilization separately for businesses owned by specific minority groups and non-Hispanic
women and for different types of contracts. Results from the utilization analysis are presented in
Chapter 6.

Disparity analysis. BBC examined whether there were any disparities between the utilization of
minority- and woman-owned businesses on contracts that IDOT awarded during the study
period and the availability of those businesses for that work. BBC analyzed disparity analysis
results separately for businesses owned by specific minority groups and non-Hispanic white
women and for different types of contracts. The study team also assessed whether any observed
disparities were statistically significant. BBC further explored results for subsets of IDOT
contracts and examined bid and proposal information for relevant IDOT contracts. Results from
the disparity analysis and further explorations of disparities are presented in Chapter 7 and
Appendix F.

Overall DBE goal. Based on information from the availability analysis and other research, BBC
provided IDOT with information that will help the agency set its overall DBE goal including the
base figure and consideration of a step-2 adjustment. Information about IDOT’s overall DBE goal
is presented in Chapter 8.

Race- and gender-neutral measures. BBC reviewed information regarding evidence of
discrimination in the Illinois contracting marketplace; analyzed IDOT’s experience with meeting
its overall DBE goal in the past; and provided information about IDOT’s past performance in

5 Prime contractors—not IDOT—actually award subcontracts to subcontractors. However, for simplicity, throughout the
report, BBC refers to IDOT as awarding subcontracts.
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encouraging the participation of minority- and woman-owned businesses using race- and
gender-neutral measures. Information from those analyses is presented in Chapter 9.

Federal DBE Program. BBC reviewed IDOT’s implementation of the Federal DBE Program. BBC
provided guidance related to additional program options. The study team’s review and guidance
is presented in Chapter 10.

C. Study Team Members

The BBC study team was made up of seven firms that, collectively, possess decades of experience
related to conducting disparity studies in connection with the Federal DBE Program.

BBC (prime consultant). BBC is a Denver-based disparity study and economic research firm.
BBC had overall responsibility for the study and performed all of the quantitative analyses.

B2B Consulting. B2B Consulting is a Black American woman-owned consulting and training
firm located in North Riverside, Illinois. B2B Consulting conducted in-person, in-depth anecdotal
interviews with business owners and trade association representatives and helped facilitate
community engagement efforts throughout the local marketplace.

Customer Research International (CRI). CRI is a Subcontinent Asian American-owned
survey fieldwork firm based in San Marcos, Texas. CRI conducted telephone surveys with
thousands of Illinois businesses to gather information for the utilization and availability
analyses.

Holland & Knight. Holland & Knight is a law firm with offices throughout the country. Holland
& Knight conducted the legal analysis for the study.

Keen Independent Research (Keen Independent). Keen Independent is an Arizona-based
research firm. Keen Independent helped manage the in-depth interview process as part of the
study team’s qualitative analyses of marketplace conditions.

SC-B Consulting. SC-B Consulting is a non-Hispanic white woman-owned management and
business consulting firm located in Urbana-Champaign, Illinois. SC-B Consulting conducted in-
person, in-depth anecdotal interviews with business owners and trade association
representatives throughout the local marketplace.

Zann & Associates. Zann & Associates is a Black American woman-owned management
consulting firm based in Chicago, Illinois. Zann & Associates reviewed the practices and
procedures that IDOT uses to award contracts and the measure it uses to encourage the
participation of minority- and woman-owned businesses in its contracting.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 1, PAGE 7



CHAPTER 2.

Legal Framework



CHAPTER 2.
Legal Analysis

As arecipient of United States Department of Transportation (USDOT) funds, the Illinois
Department of Transportation (IDOT) implements the Federal Disadvantaged Business
Enterprise (DBE) Program. The Federal DBE Program is governed by 49 Code of Federal
Regulations (CFR) Part 26 and related federal regulations. BBC Research & Consulting (BBC)
presents the Legal Analysis for the 2017 IDOT Disparity Study in two parts:

A. Program elements; and

B. Legal standards.

A. Program Elements

The Federal DBE Program is designed to encourage the participation of minority- and woman-
owned businesses in an agency’s contracting, and more specifically, in its USDOT-funded
contracts.! As part of the Federal DBE Program, every three years, an agency is required to set an
overall goal for DBE participation in its USDOT-funded contracts.z Although an agency is
required to set the goal every three years, the overall DBE goal is an annual goal in that the
agency must monitor DBE participation in its USDOT-funded contracts every year. If DBE
participation for a particular year is less than the overall DBE goal for that year, then the agency
must analyze the reasons for the difference and establish specific measures that will address the
difference and enable the agency to meet the goal in the next year.

Definition of DBE. According to 49 CFR Part 26, a DBE is a business that is owned and
controlled by one or more individuals who are socially and economically disadvantaged
according to the guidelines in the Federal DBE Program. The following groups are presumed to
be socially and economically disadvantaged according to the Federal DBE Program:

B Asian Pacific Americans;

m  Black Americans;

®  Hispanic Americans;

m  Native Americans;

®  Subcontinent Asian Americans; and

m  Women of any race or ethnicity.

A determination of economic disadvantage includes assessing businesses’ gross revenues and

business owners’ personal net worth (maximum of $1.32 million excluding equity in a home and
in the business). Some minority- and woman-owned businesses do not qualify as DBEs because

1 BBC considers a contract as USDOT-funded if it includes at least one dollar of USDOT funding.

2 http: //www.gpo.gov/fdsys/pkg/FR-2011-01-28 /htm1/2011-1531.htm
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of gross revenue or net worth requirements. Businesses owned by non-Hispanic white men can
be certified as DBEs if those businesses meet the requirements in 49 CFR Part 26.

Certification requirements. Businesses seeking DBE certification in Illinois are required to
submit an application to IDOT. The application is available online and requires businesses to
submit various information including business name; contact information; tax information; work
specializations; and race/ethnicity and gender of the owners. IDOT reviews each application for
approval. The review process may involve on-site meetings and additional documentation to
confirm required business information.

Measures to encourage DBE participation. Regulations that govern an agency’s
implementation of the Federal DBE Program require that the agency meets the maximum
feasible portion of its overall DBE goal through the use of race- and gender-neutral measures.3
Race- and gender-neutral measures are designed to encourage the participation of all
businesses—or, all small businesses—in an agency’s contracting. Participation in such measures
is not limited to minority- and woman-owned businesses or to certified DBEs. If an agency
cannot meet its overall DBE goal solely through race- and gender-neutral means, then it is
required to consider using race- and gender-conscious measures as part of its implementation of
the Federal DBE Program. Race- and gender-conscious measures are designed to specifically
encourage the participation of minority- and woman-owned businesses in an agency’s
contracting (e.g., using DBE goals on individual USDOT-funded contracts). Given that context,
there are several approaches that agencies could use to implement the Federal DBE Program.

1. Using a combination of race- and gender-neutral and race- and gender-conscious measures
with all DBEs considered eligible. Many agencies use a combination of race- and gender-neutral
and race- and gender-conscious measures when implementing the Federal DBE Program with all
certified DBEs being considered eligible to participate in the race- and gender-conscious
measures. Those agencies use various measures that are designed to encourage the participation
of small and emerging businesses in their contracting. In addition, they also use DBE contract
goals on individual contracts, and the participation of all certified DBEs—regardless of
race/ethnicity or gender—count toward meeting those goals.

IDOT implements the Federal DBE Program in this manner. The agency uses a combination of
race- and gender-neutral and race- and gender-conscious measures and considers all certified
DBEs as eligible to participate in race- and gender-conscious measures.

2. Applying a combination of race- and gender-neutral and race- and gender-conscious measures
with only certain DBEs considered eligible. Some agencies limit DBE participation in race- and
gender-conscious measures to certain racial/ethnic or gender groups based on evidence of those
groups facing discrimination within the agencies’ respective relevant geographic market areas
(underutilized DBEs, or UDBESs). For example, the California Department of Transportation
(Caltrans) sets DBE contract goals for which only UDBEs—which do not include all DBE groups—
are considered eligible. Caltrans counts the participation of all DBEs toward meeting its overall
DBE goal, but only UDBE participation counts toward prime contractors meeting DBE contract

349 CFR Section 26.51.
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goals on individual contracts. Caltrans determined which DBE groups were UDBEs by examining
results of a disparity study for individual racial/ethnic and gender groups. The Colorado
Department of Transportation and the Oregon Department of Transportation, among other
agencies, have implemented the Federal DBE Program in similar ways.

3. Applying a combination of race- and gender-neutral and more aggressive race- and gender-
conscious measures in extreme circumstances. The Federal DBE Program provides that an
agency may not use more aggressive race- and gender-conscious program measures—such as
setting aside contracts exclusively for DBE bidding—except in limited and extreme
circumstances. An agency may only use set asides when no other method could be reasonably
expected to redress egregious instances of discrimination. Specific quotas for DBE participation
are strictly prohibited under the Federal DBE Program.

4. Operating an entirely race- and gender-neutral program. Some agencies have implemented
the Federal DBE Program without the use of DBE contract goals or other race- and gender-
conscious measures. Instead, those agencies only use race- and gender-neutral measures as part
of their implementations of the Federal DBE Program. For example, the Florida Department of
Transportation and the Port of Seattle implement the Federal DBE Program using only race- and
gender-neutral program measures.

B. Legal Standards

IDOT’s use of DBE contract goals is considered a race-and gender-conscious measure. Prime
contractors can meet DBE contract goals by either making subcontracting commitments with
certified DBE subcontractors at the time of bid or by showing that they made all reasonable good
faith efforts to meet the goals but could not do so. The United States Supreme Court has
established that government programs that include race- and gender-conscious measures must
meet the strict scrutiny standard of constitutional review.5 The two key U.S. Supreme Court cases
that established the strict scrutiny standard for such measures are:

m  The 1989 decision in City of Richmond v. J.A. Croson Company, which established the strict
scrutiny standard of review for race-conscious programs adopted by state and local
governments;6and

m  The 1995 decision in Adarand Constructors, Inc. v. Pefia, which established the strict
scrutiny standard of review for federal race-conscious programs.?

An agency must meet both the compelling governmental interest and the narrow tailoring
components of the strict scrutiny standard. A program that fails to meet either component is
unconstitutional.

449 CFR Section 26.43.

5 Certain Federal Courts of Appeals apply the intermediate scrutiny standard to gender-conscious programs. Appendix B
describes the intermediate scrutiny standard in detail.

6 City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989).

7 Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995).
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Compelling governmental interest. An agency must demonstrate a compelling
governmental interest in remedying past identified discrimination in order to use race- or
gender-conscious measures. An agency that uses race- or gender-conscious measures as part of a
minority- or woman-owned business program has the initial burden of showing evidence of
discrimination—including statistical and anecdotal evidence—that supports the use of such
measures. Agencies cannot rely on national statistics of discrimination in an industry to draw
conclusions about the prevailing market conditions in their own regions. Rather, they must
assess discrimination within their own relevant market areas.8 It is not necessary for a
government agency itself to have discriminated against minority- or woman-owned businesses
for it to act. In City of Richmond v. J.A. Croson Company, the Supreme Court found, “if [the
governmental entity] could show that it had essentially become a ‘passive participant’ in a
system of racial exclusion practiced by elements of the local construction industry ... [i]t could
take affirmative steps to dismantle such a system.”

Many agencies have used information from disparity studies—specifically, evidence of
disparities between the participation and availability of minority- and woman-owned
businesses—as part of determining whether their contracting practices are affected by race-or
gender-based discrimination. In City of Richmond v. J.A. Croson Company, the U.S. Supreme Court
held that, “[w]here there is a significant statistical disparity between the number of qualified
minority contractors willing and able to perform a particular service and the number of such
contractors actually engaged by the locality or the locality’s prime contractors, an inference of
discriminatory exclusion could arise.” Lower court decisions since City of Richmond v. J.A. Croson
Company have held that a compelling governmental interest must be established for each
racial/ethnic and gender group to which race- and gender-conscious measures apply.

Narrow tailoring. In addition to demonstrating a compelling governmental interest, an agency
must also demonstrate that its use of race- and gender-conscious measures is narrowly tailored.
There are a number of factors that courts consider when determining whether the use of such
measures is narrowly tailored including:

m  The necessity of such measures and the efficacy of alternative, race- and gender-neutral
measures;

m  The degree to which the use of such measures is limited to those groups that actually suffer
discrimination in the local marketplace;

m  The degree to which the use of such measures is flexible and limited in duration, including
the availability of waivers and sunset provisions;

m  The relationship of any numerical goals to the relevant business marketplace; and

m  The impact of such measures on the rights of third parties.®

8 See e.g., Concrete Works, Inc. v. City and County of Denver (“Concrete Works I”), 36 F.3d 1513, 1520 (10th Cir. 1994).

9 See, e.g., AGC, SDCv. Caltrans, 713 F.3d at 1198-1199; Rothe, 545 F.3d at 1036; Western States Paving, 407 F3d at 993-995;
Sherbrooke Turf, 345 F.3d at 971; Adarand VII, 228 F.3d at 1181; Eng’g Contractors Ass’'n, 122 F.3d at 927 (internal quotations
and citations omitted).
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Meeting the strict scrutiny standard. Many programs have failed to meet the strict scrutiny
standard, because they have failed to meet the compelling governmental interest requirement,
the narrow tailoring requirement, or both. However, many other programs have met the strict
scrutiny standard and courts have deemed them to be constitutional. Appendix B provides
detailed discussions of the related case law.
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CHAPTER 3.
Marketplace Conditions

Historically, there have been myriad legal, economic, and social obstacles that have impeded
minorities and women from acquiring the human and financial capital necessary to start and
operate successful businesses. Barriers such as slavery, racial oppression, segregation, race-
based displacement, and labor market discrimination produced substantial disparities for
minorities and women, the effects of which are still apparent today. Those barriers limited
opportunities for minorities in terms of both education and workplace experience.l. 2. 3.4
Similarly, many women were restricted to either being homemakers or taking gender-specific
jobs with low pay and little chance for advancement.>

In the 19t and early 20th centuries, minorities in Illinois faced barriers that were similar to those
that minorities faced nationwide. Discriminatory treatment was common for minorities in
Illinois. Black Americans were forced to live in racially-segregated neighborhoods and send their
children to segregated schools. In the early to mid-20th century, Black Americans were forced to
use separate facilities at area restaurants and cultural institutions. Disparate treatment also
extended into the labor market. Black Americans were concentrated in low wage work in
manufacturing industries with few opportunities for advancement.67?

In the middle of the 20t century, many legal and workplace reforms opened up new
opportunities for minorities and women nationwide. Brown v. Board of Education, The Equal Pay
Act, The Civil Rights Act, and The Women'’s Educational Equity Act outlawed many forms of race-
and gender-based discrimination. Workplaces adopted formalized personnel policies and
implemented programs to diversify their staffs.8 Those reforms increased diversity in
workplaces and reduced educational and employment disparities for minorities and

women.? 101112 However, despite those improvements, minorities and women continue to face
barriers—such as incarceration, residential segregation, and family responsibilities—that have
made it more difficult to acquire the human and financial capital necessary to start and operate
businesses successfully.13.14.15

Federal Courts and the United States Congress have considered barriers that minorities; women;
and minority- and woman-owned businesses face in a local marketplace as evidence for the
existence of race- or gender-based discrimination in that marketplace.16.17.18 The United States
Supreme Court and other federal courts have held that analyses of conditions in a local
marketplace for minorities; women; and minority- and woman-owned businesses are instructive
in determining whether agencies’ implementations of minority- and woman-owned business
programs are appropriate and justified. Those analyses help agencies determine whether they
are passively participating in any race- or gender-based discrimination that makes it more
difficult for minority- and woman-owned businesses to successfully compete for their contracts.
Passive participation in discrimination means that agencies unintentionally perpetuate race- or
gender-based discrimination simply by operating within discriminatory marketplaces. Many
courts have held that passive participation in any race- or gender-based discrimination
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establishes a compelling governmental interest for agencies to take remedial action to address
such discrimination.19 2021

The study team conducted quantitative and qualitative analyses to assess whether minorities;
women; and minority- and woman-owned businesses face any barriers in the Illinois
construction and professional services industries. The study team also examined the potential
effects that any such barriers have on the formation and success of minority- and woman-owned
businesses and on their participation in and availability for contracts that the Illinois
Department of Transportation awards. The study team examined local marketplace conditions
primarily in four areas:

m  Human capital, to assess whether minorities and women face any barriers related to
education, employment, and gaining managerial experience in relevant industries;

m  Financial capital, to assess whether minorities and women face any barriers related to
wages, homeownership, personal wealth, and access to financing;

m  Business ownership to assess whether minorities and women own businesses at rates
that are comparable to that of non-Hispanic white men; and

m  Success of businesses to assess whether minority- and woman-owned businesses have
outcomes that are similar to those of businesses owned by non-Hispanic white men.

The information in Chapter 3 comes from existing research in the area of race- and gender-based
discrimination as well as from primary research that the study team conducted of current
marketplace conditions. Additional quantitative and qualitative analyses of marketplace
conditions are presented in Appendix C and Appendix D, respectively.

A. Human Capital

Human capital is the collection of personal knowledge, behavior, experience, and characteristics
that make up an individual’s ability to perform and succeed in particular labor markets. Factors
such as education, business experience, and managerial experience have been shown to be
related to business success.22 23.24.25 Any race- or gender-based barriers in those areas may
make it more difficult for minorities and women to work in relevant industries and prevent
some of them from starting and operating businesses successfully.

Education. Barriers associated with educational attainment may preclude entry or
advancement in certain industries, because many occupations require at least a high school
diploma. Some occupations—such as occupations in professional services—require at least a
four-year college degree. In addition, educational attainment is a strong predictor of both income
and personal wealth, which are both shown to be related to business formation and success.26. 27
Nationally, minorities lag behind non-Hispanic whites in terms of both educational attainment
and the quality of education that they receive.28 29 Minorities are far more likely than non-
Hispanic whites to attend schools that do not provide access to core classes in science and
math.30 In addition, Black American students are more than three times more likely than non-
Hispanic whites to be expelled or suspended from high school.3 For those and other reasons,
minorities are far less likely than non-Hispanic whites to attend college; enroll at highly- or
moderately selective four-year institutions; or earn college degrees.32
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Educational outcomes for minorities in Illinois are similar to those for minorities nationwide.
The study team’s analyses of the Illinois labor force indicate that certain minority groups are far
less likely than non-Hispanic whites to earn a college degree. Figure 3-1 presents the percentage
of lllinois workers that have earned a four-year college degree by racial/ethnic and gender
group. As shown in Figure 3-1, Black American, Hispanic American, and Native American
workers in Illinois are substantially less likely than non-Hispanic white workers to have four-
year college degrees.

Figure 3-1. .
g Black American 27%**
Percentage of all workers
25 and older with at least a Asian Pacific American 61%**
four-year degree, lllinois, Subcontinent Asian .
2011-2015 American 7%
Hispanic American 15%**
Note:
** Denotes that the difference in Native American 31%**
proportions between the minority group
and non-Hispanic whites (or between Other race minority 43%
women and men) is statistically
significant at the 95% confidence level. Non-Hispanic white 42%
Source:
BBC Research & Consulting from 2011- or ¥k
2015 ACS 5% Public Use Microdata Women 40%
sample. The raw data extract was o
obtained through the IPUMS program of Men 36%
the MN Population Center: L L J L L J L L
http://usa.ipums.org/usa/. 0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Employment and management experience. An important precursor to business
ownership and success is acquiring direct work and management experience in relevant
industries. Any barriers that limit minorities and women from acquiring that experience could
prevent them from starting and operating related businesses in the future.

Employment. On a national level, prior industry experience has been shown to be an important
indicator of business ownership and success. However, minorities and women are often unable
to acquire relevant work experience. They are sometimes discriminated against in hiring
decisions, which impedes their entry into the labor market.33.34.35 When employed, they are also
often relegated to peripheral positions in the labor market and to industries that exhibit already
high concentrations of minorities or women.36.37.38,39,40 [n addition, minorities are incarcerated
at a higher rate than non-Hispanic whites in Illinois and nationwide, which contributes to a
number of labor difficulties including difficulties findings jobs and relatively slow wage
growth.41,42. 43,44 The study team'’s analyses of the labor force in Illinois are largely consistent
with those findings. Figures 3-2 and 3-3 present the representations of minority and women
workers in various Illinois industries. As shown in Figure 3-2, the Illinois industries with the
highest representations of minority workers are other services; childcare, hair, and nails; and
manufacturing. The Illinois industries with the lowest representations of minority workers are
education; construction; and extraction and agriculture.
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Figure 3-2.
Percent representation of minorities in various industries in lllinois, 2011-2015

B Black American [I Hispanic American Other race minority

Other services (n=42,672) BEVA Sk

26%** 5%**43%

Childcare, hair, and nails (n=6,460) 14%**  7%* 40%

Manufacturing (n=39,847) 24%** 6% 38%

Health care (n=35,074) 10%** 10%** 36%

Transportation, warehousing, utilities,

%
and communications (n=24,278) 13%% 5% *36%

Public administration and social

*E L
services (n=21,786) 9%** 4%** 33%

Retail (n=34,575) 15%** | 6% 33%

Wholesale trade (n=9,604) 18%** 6% 31%

Professional services (n=47,733) 10%** 8%** 29%

Education (n=31,482) 9%** 6% 27%

Construction (n=17,403) 19%** 2%**26%

8%**1%** 11%

0% 10%  20% 30% 40% S0%  60% 70%  80% 90%  100%

Notes:  *, ** Denotes that the difference in proportions between minority workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

Extraction and agriculture (n=5,023)

The representation of minorities among all lllinois workers is 13% for Black Americans, 16% for Hispanic Americans, 6% for other race
minorities, and 35% for all minorities considered together.

"Other race minority" includes Asian Pacific Americans, Subcontinent Asian Americans, Native Americans, and other races.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and veterinary
services industries were combined to one category of professional services; Workers in the rental and leasing, travel, investigation, waste
remediation, arts, entertainment, recreation, accommodations, food services, and select other services were combined into one category
of other services; Workers in child day care services, barber shops, beauty salons, nail salons, and other personal were combined into one
category of childcare, hair, and nails.

Source: BBC Research & Consulting from 20 11-2015 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS
program of the MN Population Center: http://usa.ipums.org/usa/

Figures 3-3 indicates that the Illinois industries with the highest representations of women
workers are childcare, hair, and nails; health care; and education. The Illinois industries with the
lowest representations of women workers are transportation, warehousing, utilities, and
communications; extraction and agriculture; and construction.
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Figure 3-3.
Percent representation of women in various industries in lllinois, 2011-2015

Ch

Transportation, warehousing, utilities,
and communications (n=24,278)

Extraction and agriculture (n=5,023) 16%**

Note:

Source:

ildcare, hair, and nails (n=6,460) 89%**
Health care (n=35,074) 799%**

Education (n=31,482) 68%**

Public administration and social

74 2
services (n=21,786) 52%

Professional services (n=47,733) 49%**
Retail (n=34,575) 50%**
Other services (n=42,672) 46%**
Wholesale trade (n=9,604) 31%**
Manufacturing (n=39,847) 31%**

29%**

Construction (n=17,403) 9%**

T T T T T T

0% 10%  20% 30% 40% S0% 60% 70%  80% 90% 100%

*, ** Denotes that the difference in proportions between women workers in the specified industry and all industries is statistically
significant at the 90% and 95% confidence level, respectively.

The representation of women among all lllinois workers is 48%.

Workers in the finance, insurance, real estate, legal services, accounting, advertising, architecture, management, scientific research, and
veterinary services industries were combined to one category of professional services; Workers in the rental and leasing, travel,
investigation, waste remediation, arts, entertainment, recreation, accommodations, food services, and select other services were
combined into one category of other services; Workers in child day care services, barber shops, beauty salons, nail salons, and other
personal were combined into one category of childcare, hair, and nails.

BBC Research & Consulting from 2011-2015 ACS 5% Public Use Microdata sample. The raw data extract was obtained through the IPUMS
program of the MN Population Center: http://usa.ipums.org/usa/.

Management experience. Managerial experience is an essential predictor of business success.
However, race- and gender-based discrimination remains a persistent obstacle to greater

diversity in management positions.*5 4647 Nationally, minorities and women are far less likely

than
exist

non-Hispanic white men to work in management positions.*8 42 Similar outcomes appear to
for minorities and women in Illinois. The study team examined the concentration of

minorities and women in management positions in the Illinois construction and professional
services industries. As shown in Figure 3-4:

Compared to non-Hispanic whites, smaller percentages of Hispanic Americans work as
managers in the Illinois construction industry.

Compared to non-Hispanic whites, smaller percentages of Hispanic Americans work as
managers in the Illinois professional services industry.

Compared to men, a smaller percentage of women work as managers in the Illinois
professional services industry.
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Figure 3-4.
Percentage of workers who worked as a
manager in each study-related industry,

Professional

lllinois Construction Services

lllinois, 2011-2015 .

Race/ethnicity
Note: Black American 7.6 % 33 %
*, ** Denotes that the difference in proportions between the Asian Pa'CIfIC Amfancan . 93 6.0
minority group and non-Hispanic whites (or between women Subcontinent Asian American 20.8 9.2
and men) is statistically significant at the 90% and 95% Hispanic American 1.9 ** 1.0 *
confidence level, respectively. Native American 6.6 00 +t
"Other race minority" omitted due to small sample size.
t Denotes that statistical significance was not assessed due Non-Hispanic white 7.9 38
to small sample sizes. Gender

Women 7.6 % 2.4 % **

Source: Men 6.7 4.3
BBC Research & Consulting from 2011-2015 ACS 5% Public Use All individuals 6.8 % 3.8%
Microdata sample. The raw data extract was obtained through

the IPUMS program of the MN Population Center:
http://usa.ipums.org/usa/.

Intergenerational business experience. Having a family member who owns a business and
is working in that business is an important predictor of business ownership and business
success. Such experiences help entrepreneurs gain access to important opportunity networks;
obtain knowledge of best practices and business etiquette; and receive hands-on experience in
helping to run businesses. However, at least nationally, minorities have substantially fewer
family members who own businesses and both minorities and women have fewer opportunities
to be involved with those businesses.>0. 51 That lack of experience makes it more difficult for
minorities and women to subsequently start their own businesses and operate them
successfully.

B. Financial Capital

In addition to human capital, financial capital has been shown to be an important indicator of
business formation and success.52 53,54 Individuals can acquire financial capital through many
sources including employment wages, personal wealth, homeownership, and financing. If race-
or gender-based discrimination exists in those capital markets, minorities and women may have
difficulty acquiring the capital necessary to start, operate, or expand businesses.

Wages and income. Wage and income gaps between minorities and non-Hispanic whites and
between women and men are well-documented throughout the country, even when researchers
have statistically controlled for various factors unrelated to race and gender.55 56.57 For example,
national income data indicate that, on average, Black Americans and Hispanic Americans have
household incomes that are less than two-thirds those of non-Hispanic whites.58 59 Women have
also faced consistent wage and income gaps relative to men. Nationally, the median hourly wage
of women is still only 84 percent the median hourly wage of men.t% Such disparities make it
difficult for minorities and women to use employment wages as a source of business capital.

BBC observed wage gaps in Illinois consistent with the gaps that researchers have observed

nationally. Figure 3-5 presents mean annual wages for Illinois workers by race/ethnicity and
gender. As shown in Figure 3-5, Black Americans, Hispanic Americans, Native Americans, and
other race minorities in Illinois earn substantially less than non-Hispanic whites. In addition,
women workers earn substantially less than men. BBC also conducted regression analyses to
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assess whether wage disparities exist even after accounting for various race- and gender-neutral
factors such as age, education, and family status. Those analyses indicated that being Black
American, Asian Pacific American, Subcontinent Asian American, Hispanic American, Native
American, or other race minority is associated with substantially lower earnings than being non-
Hispanic white, even after accounting for various race- and gender-neutral factors. Similarly,
being a woman is associated with lower earnings than being a man (for details, see Figure C-10
in Appendix C).

Figure 3-5. Black Ameri 43,684%*
ack American
Mean annual wages, 343,
lllinois, 2011-2015 Asian Pacific American $61,271
Note: Subcontinent A_:sian $74,989**
. . American
The sample universe is all non-
institutionalized, employed Hispanic American $36,363%*
individuals aged 25-64 that are not in
school, the military, or self-employed. Native American $48,380**
** Denotes statistically significant ’
differences from non-Hispanic whites Other race minority $49,902**
(for minority groups) or from men !
(for women) at the 95% confidence A . )
level. MNon-Hispanic white $61,699
Source:
BBC Research & Consulting from Women $44,795%*
2011-2015 ACS 5% Public Use
Microdata sample. The raw data
Men
extract was obtained through the 966,166
T T T

IPUMS program of the MN '
Population Center: 50 $20,000 $40,000 $60,000 580,000 $100,000

http://usa.ipums.org/usa/.

Personal wealth. Another important potential source of business capital is personal wealth. As
with wages and income, there are substantial disparities between minorities and non-Hispanic
whites and between women and men in terms of personal wealth.61. 62 For example, in 2010,
Black Americans and Hispanic Americans across the country exhibited average household net
worth that was 5 percent and 1 percent that of non-Hispanic whites, respectively. In Illinois and
nationwide, approximately one-quarter of Black Americans and Hispanic Americans are living in
poverty, about double the comparable rates for non-Hispanic whites.63 Wealth inequalities also
exist for women relative to men. For example, the median wealth of non-married women
nationally is approximately one-third that of non-married men.64

Homeownership. Homeownership and home equity have been shown to be key sources of
business capital.6> 66 However, minorities appear to face substantial barriers nationwide in
owning homes. For example, Black Americans and Hispanic Americans own homes at less than
two-thirds the rate of non-Hispanic whites.67 Discrimination is at least partly to blame for those
disparities. Research indicates that minorities continue to be given less information on
prospective homes and have their purchase offers rejected because of their race.t8 69 Minorities
who own homes tend to own homes that are worth substantially less than those of non-Hispanic
whites and also tend to accrue substantially less equity.”% 71 Differences in home values and
equity between minorities and non-Hispanic whites can be attributed—at least, in part—to the
depressed property values that tend to exist in racially-segregated neighborhoods.”2 73
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Minorities appear to face homeownership barriers in Illinois that are similar to those observed
nationally. BBC examined homeownership rates in Illinois for relevant racial/ethnic groups. As
shown in Figure 3-6, Black Americans, Asian Pacific Americans, Subcontinent Asian Americans,
Hispanic Americans, Native Americans, and other race minorities in Illinois exhibit
homeownership rates that are significantly lower than that of non-Hispanic whites.

Figure 3-6. Black Ameri I
. ack American
Home Ownership Rates, ?
lllinois, 2011-2015 Asian Pacific American 60%**
Note: Subcontinent Asian coos %4
55%

The sample universe is all households
** Denotes statistically significant Hispanic American 51%**
differences from non-Hispanic whites at the
95% confidence level.. ) )

Native American 58%**
Source: Other race minority 46%**
BBC Research & Consulting from 2011-2015
ACS 5% Public Use Microdata sample. The Non-Hispanic white 75%
raw data extract was obtained through the

T T T T T T T T T

IPUMS program of the MN Population

Center: http://usa.ipums.org/usa/. 0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Figure 3-7 presents median home values among homeowners of different racial/ethnic groups in
[llinois. Consistent with national trends, homeowners of certain minority groups—Black
Americans, Hispanic Americans, and Native Americans—own homes that, on average, are worth
substantially less than those of non-Hispanic whites.

Figure 3-7.
Median home values, Black American $130,000
lllinois, 2011-2015
Asian Pacific American $250,000

Note: . .

Subcontinent Asian
The sample universe is all owner- American 300,000
occupied housing units.

Hispanic American $150,000
Source: . i
BBC Research & Consulting from 2011- Native Americar $118,000
2015 ACS 5% Public Use Microdata
sample. The raw data extract was Other race minority $180,000
obtained through the IPUMS program
of the MN Population Center: . . .
http://usa.ipums.org/usa/. Non-Hispanic white $175,000

S0 $200,000 $400,000 $600,000

Access to financing. Minorities and women face many barriers in trying to access credit and
financing, both for home purchases and for business capital. Researchers have often attributed
those barriers to various forms of race- and gender-based discrimination that exist in credit
markets.7475,76,77.78,79 The study team summarizes results related to difficulties that minorities;
women; and minority- and woman-owned businesses face in the home credit and business
credit markets.

Home credit. Minorities and women continue to face barriers when trying to access credit to
purchase homes. Examples of such barriers include discriminatory treatment of minorities and
women during the pre-application phase and disproportionate targeting of minority and women
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borrowers for subprime home loans.80. 81,82 83,84 Race- and gender-based barriers in home credit
markets, as well as the recent foreclosure crisis, have led to decreases in homeownership among
minorities and women and have eroded their levels of personal wealth.85. 86,87, 88

To examine how minorities fare in the home credit market relative to non-Hispanic whites, the
study team analyzed home loan denial rates for high-income households by race/ethnicity. The
study team analyzed those data for Illinois and the United States as a whole. As shown in Figure
3-8, Black Americans, Asian Americans, Hispanic Americans, and Native Americans exhibit
higher home loan denial rates than non-Hispanic whites when considering both the United
States as a whole and Illinois in particular. In addition, the study team’s analyses indicate that
certain minority groups in Illinois are more likely than non-Hispanic whites to receive subprime
mortgages (for details, see Figure C-15 in Appendix C).

Figure 3-8. 13%
Denial rates of conventional Black American 18% Illinois
_purchase loans for hlgh- . _ _ B United states
income households, lllinois Asian American
and the United States, 2015 1%
. . . (]

Hispanic American 13%
Note:
High-income borrowers are those households Native American 10% o
with 120% or more of the HUD area median family 16%
income (MFI). Native Hawaiian or

Other Pacific Islander 11%
Source: ) ;
Non-Hispanic white 6%

FFIEC HMDA data 2015. The raw data extract was 8%

obtained from the Consumer Financial Protection
Bureau HMDA data tool: 0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

http://www.consumerfinance.gov/hmda/explore.

Business credit. Minority- and woman-owned businesses face substantial difficulties accessing
business credit. For example, during loan pre-application meetings, minority-owned businesses
are given less information about loan products, are subjected to more credit information
requests, and are offered less support than their non-Hispanic white counterparts.8 Researchers
have shown that Black American-owned businesses and Hispanic American-owned businesses
are more likely to forego submitting business loan applications and are more likely to be denied
business credit when they do seek loans, even after accounting for various race- and gender-
neutral factors.?0.91.92 [n addition, women are less likely to apply for credit and receive loans of
less value when they do. 9394 Without equal access to business capital, minority- and woman-
owned businesses must operate with less capital than businesses owned by non-Hispanic white
men and rely more on personal finances.%5. 96.97.98

C. Business Ownership

Nationally, there has been substantial growth in the number of minority- and woman-owned
businesses in recent years. For example, from 2007 to 2012, the number of woman-owned
businesses increased by 27 percent, the number of Black American-owned businesses increased
by 35 percent, and the number of Hispanic American-owned businesses increased by 46
percent.? Despite the progress that minorities and women have made with regard to rates of
business ownership, important barriers in starting and operating businesses remain. Black
Americans, Hispanic Americans, and women are still less likely to start businesses than non-
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Hispanic white men.100,101, 102,103 [ addition, although rates of business ownership have
increased among minorities and women, they have been unable to penetrate all industries
evenly. Minorities and women disproportionately own businesses in industries that require less
human and financial capital to be successful and that already include large concentrations of
individuals from disadvantaged groups.104 105,106

The study team examined rates of business ownership in the Illinois construction and
professional services industries by race/ethnicity and gender. As shown in Figure 3-9:

m  Hispanic Americans and Native Americans exhibit lower rates of business ownership than
non-Hispanic whites in the Illinois construction industry.

m  Women exhibit lower rates of business ownership than men in the Illinois construction
industry.

m  Black Americans, Asian Pacific Americans, and Hispanic Americans exhibit lower rates of
business ownership than non-Hispanic whites in the Illinois professional services industry.

m  Women exhibit lower rates of business ownership than men in the Illinois professional
services industry.

Figure 3-9. Professional
Self-employment rates in study- lllinois Construction Services
related industries, lllinois, 2011-2015
Note: Race/ethnicity
1 0, o, * %
*, ** Denotes that the difference in proportions Black American 21.7 % 4.2 %
between the minority group and non-Hispanic whites (or Asian Pacific American 30.1 2.3 **
between women and r"nen) is statistically sgnlﬂcant at Subcontinent Asian American 20.3 12.6
the 90% and 95% confidence level, respectively.
"Other race minority" omitted due to small sample size. Hispanic American 164 22
H 1 * %

T Denotes that statistical significance was not Native American 13.9 5.5 f
assessed due to small sample sizes. . . .

P Non-Hispanic white 24.3 11.5
Source: Gender
BBC Research & Consulting from 2011-2015 ACS 5% Women 17.6 % ** 7.1 % **
Public Use Microdata samples. The raw data extract was
obtained through the IPUMS program of the MN Men 23.1 &
Population Center: http://usa.ipums.org/usa/. All individuals 22.6 % 10.0 %

BBC also conducted regression analyses to determine whether differences in business
ownership rates between minorities and non-Hispanic whites and between women and men
exist even after statistically controlling for various race- and gender-neutral factors such as
income, education, and familial status. The study team conducted those analyses separately for
each relevant industry. Figure 3-10 presents race- and gender-based factors that were
significantly and independently related to business ownership for the construction and
professional services industries.
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Figure 3-10. D
Statistically significant relationships between Industry and Group Coefficient

race/ethnicity and gender and business ownership Construction
in study-related industries in lllinois, 2011-2015

Black American -0.1235

Hispanic American -0.2655
Source:

Women -0.2849

BBC Research & Consulting from 2011-2015 ACS 5% Public Use Microdata
samples. The raw data extract was obtained through the IPUMS program of

the MN Population Center: http://usa.ipums.org/usa/. Professional Services

Black American -0.5867
Asian Pacific American -1.0467
Hispanic American -0.5910

As shown in Figure 3-10, even after accounting for race- and gender-neutral factors:

m  Being Black American or Hispanic American is associated with lower rates of business
ownership in the construction industry. In addition, being a woman is associated with
lower rates of business ownership in the construction industry.

m  Being Black American, Asian Pacific American, or Hispanic American is associated with
lower rates of business ownership in the professional services industry.

Thus, disparities in business ownership rates between minorities and non-Hispanic whites and
between women and men are not completely explained by differences in race- and gender-
neutral factors such as income, education, and familial status. Disparities in business ownership
rates exist for several groups in both relevant industries even after accounting for such factors.

D. Business Success

There is a great deal of research indicating that, nationally, minority- and woman-owned
businesses fare worse than businesses owned by non-Hispanic white men. For example, Black
Americans, Native Americans, Hispanic Americans, and women exhibit higher rates of
transitioning from business ownership to unemployment than non-Hispanic whites and men. In
addition, minority- and woman-owned businesses have been shown to be less successful than
businesses owned by non-Hispanic whites and men using a number of different indicators such
as profits, closure rates, and business size (but also see Robb and Watson 2012).107.108,109 The
study team examined data on business closure, business receipts, and business owner earnings
to further explore the success of minority- and woman-owned businesses in Illinois.

Business closure. The study team examined rates of closure among Illinois businesses by the
race/ethnicity and gender of the owners. Figure 3-11 presents those results. As shown in Figure
3-11, Black American-owned businesses, Asian American-owned businesses, and Hispanic
American-owned businesses in Illinois appear to close at higher rates than non-Hispanic white-
owned businesses. In addition, woman-owned businesses in Illinois appear to close at higher
rates than businesses owned by men. Increased rates of business closure among minority- and
woman-owned businesses may have important effects on their availability for government
contracts in Illinois.
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Figure 3-11. Black Ameri

. . ac merican 1%
Rates of business closure in 39%
lllinois, 2002-2006 Asian American 32%
Note: Hispanic American 28%
Data include only non-publicly held businesses )
Equal Gender Ownership refers to those businesses White 27%
for which ownership is split evenly between women
and men Women 30%
Statistical significance of these results cannot be M 2
determined, because sample sizes were not en 27%
reported. ~

Equal Gender 28%

Source: 0% 20% 40% 60% 80% 100%

Lowrey, Ying. 2010. “Race/Ethnicity and
Establishment Dynamics, 2002-2006.” U.S. Small
Business Administration Office of Advocacy.
Washington D.C.

Lowrey, Ying. 2014. "Gender and Establishment
Dynamics, 2002-2006." U.S. Small Business
Administration Office of Advocacy. Washington D.C.

Business receipts. BBC also examined data on business receipts to assess whether minority-
and woman-owned businesses in Illinois earn as much as businesses owned by whites or
business owned by men, respectively. Figure 3-12 shows mean annual receipts for Illinois
business by the race/ethnicity and gender of owners. Those results indicate that in 2012 all
relevant minority groups in Illinois showed lower mean annual business receipts than
businesses owned by whites. In addition, woman-owned businesses in Illinois showed lower
mean annual business receipts than businesses owned by men.

Figure 3-12. ]
Mean annual business Black American $52
receipts (in thousands), . )
) Asian American $377
lllinois, 2012
Hispanic American $170
Note: . .
ote American Indian and
Includes employer and non-employer firms. Alaska Native 5163
Does not include publicly-traded companies . N
or other firms not classifiable by Native Hawaiian and $147
race/ethnicity and gender. Other Pacific Islander
Non-Hispanic white S600
Source:
2012 Survey of Business Owners, part of the
U.S. Census Bureau’s 2012 Economic Census.
Women $144
Men 5716
T T T
S0 $200 $400 S600 5800

Business owner earnings. The study team analyzed business owner earnings to assess
whether minorities and women in Illinois earn as much from the businesses that they own as
non-Hispanic whites and men do. As shown in Figure 3-13, Black Americans, Hispanic
Americans, and Native Americans earned less on average from their businesses than non-
Hispanic whites earned from their businesses. In addition, women in Illinois earned less from
their businesses than men earned from their businesses. BBC also conducted regression analyses
to determine whether earnings disparities in Illinois exist even after statistically controlling for
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various race- and gender-neutral factors such as age, education, and family status. The results of
those analyses indicated that, compared to being an owner of a non-Hispanic white American-
owned business in Illinois, being the owner of a Black American-owned business was associated
with substantially lower business owner earnings. In addition, compared to being a man in
Illinois, being a woman was associated with substantially lower business owner earnings (for
details, see Figure C-32 in Appendix C).

Figure 3-13. Black American $27,291**

Mean annual business owner '

earnings, lllinois, 2011-2015 Asian Pacific American $44,833

Note: Subcontm:z]teﬁ:isc::lr: $48,309

The sample universe is business owners age 16

and over who reported positive earnings. All Hispanic American 527,707

amounts in 2015 dollars

** Denotes statistically significant differences Native American $23,819%*

from non-Hispanic whites (for minority groups)

or from men (for women) at the 95% Other race minorit $70,353+
confidence level y '

1 Denotes significant differences in proportions Non-Hispanic white $43.757

not reported due to small sample size. !

Source:

BBC Research & Consulting from 2011-2015 Women 527,349**

ACS 5% Public Use Microdata sample. The raw

data extract was obtained through the IPUMS Men $50,252

program of the MN Population Center: : : : :
http://usa.ipums.org/usa/. 50 $20,000 $40,000 $60,000 $80,000

E. Summary

BBC’s analyses of marketplace conditions indicate that minorities; women; and minority- and
woman-owned businesses face substantial barriers nationwide and in Illinois. Existing research,
as well as primary research that the study team conducted, indicate that race- and gender-based
disparities exist in terms of acquiring human capital, accruing financial capital, owning
businesses, and operating successful businesses. In many cases, there is evidence that those
disparities exist even after accounting for various race- and gender-neutral factors such as age,
income, education, and familial status. There is also evidence that many disparities are due—at
least, in part—to race- and gender-based discrimination.

Barriers in the marketplace likely have important effects on the ability of minorities and women
to start businesses in relevant Illinois construction and professional services industries and
operating those businesses successfully. Any difficulties that minorities and women face in
starting and operating businesses may reduce their availability for government agency work and
may also reduce the degree to which they are able to successfully compete for government
contracts. In addition, the existence of barriers in the Illinois marketplace indicates that
government agencies in the state may be passively participating in race- and gender-based
discrimination that makes it more difficult for minority- and woman-owned businesses to
successfully compete for their contracts. Many courts have held that passive participation in any
race- or gender-based discrimination establishes a compelling governmental interest for
agencies to take remedial action to address such discrimination.
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CHAPTER 4.
Collection and Analysis of Contract Data

Chapter 4 provides an overview of the policies that the Illinois Department of Transportation
(IDOT) uses to award contracts; the contracts that the study team analyzed as part of the
disparity study; and the process that the study team used to collect relevant prime contract and
subcontract data. Chapter 4 is organized into seven parts:

Overview of contracting policies;

Collection and analysis of contract data;

Collection of vendor data;

Relevant geographic market area;

Relevant types of work;

Collection of bid and proposal data; and

o = m o 0o w e

Agency review process.

A. Overview of Contracting Policies

IDOT is responsible for maintaining and regulating transportation and transportation-related
infrastructure across the state of Illinois. IDOT’s Bureau of Construction is responsible for
managing construction-related projects and IDOT’s Bureau of Design and Environment manages
construction-related professional services projects. In general, all transportation-related
construction services and professional services are procured in the same manner. The
contracting policies that IDOT uses are governed by Illinois State Administrative Code Title 44:
Part 6 and can be categorized into four general procurement categories:

m  Competitive sealed bids;

m  Competitive sealed proposals;

m  Small or sole source contracts; and

®  Emergency contracts.!

Contractors wishing to bid on transportation-related construction or professional services
contracts must be prequalified with IDOT in one or more work types relevant to the type of work
that IDOT requires. As part of the prequalification process, contractors must provide information
related to their work experience, availability of equipment, and the financial condition of their

businesses. Businesses then receive a prequalification rating based on a combination of their
financial and work ratings.

1 Title 44 Illinois Administrative Code Section 650.
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Competitive sealed bids. Most IDOT transportation-related construction projects are let
according to state guidelines for competitive sealed bidding and require IDOT to issue an
invitation for bids.2 Invitations for bids must include instructions and information concerning
bid submission requirements; the time and location for bid opening; contract terms and
conditions; and instructions for obtaining work estimates and specifications.

Transportation Bulletin. IDOT advertises invitations for bids seven times per year via the
agency’s Transportation Bulletin. Once advertisements have been prepared, they are published
on IDOT’s website and emailed to subscribers of the agency’s electronic subscription service.
Although state code requires invitations for bids to be published to the Transportation Bulletin
at least 14 days prior to the opening of bids, in an effort to encourage more competitive bidding,
IDOT advertises Transportation Bulletins at least 21 days before bid opening dates. Along with
the Transportation Bulletin, proposals and plans for each project are posted to IDOT’s website.

Bid and award process. IDOT collects all bids in a locked bid box or electronically through the
agency’s EBids system. Bids are opened and made public at the time and location specified in the
invitation for bids. During bid opening, the name and price of each bidder is read aloud or
documented for public inspection after contract award. Once all bids are opened and recorded,
IDOT’s Awards Committee reviews each bid for responsiveness and makes an award to the
lowest responsive and responsible bidder.

Competitive sealed proposals. Under state law, IDOT has the authority to procure
transportation-related construction services and professional services by a competitive sealed
proposals process when it determines that competitive sealed bidding is either not practicable
or not advantageous to the agency.3 A determination to use a competitive sealed proposals
process must be made in writing to IDOT’s Chief Procurement Officer. The competitive sealed
proposals process differs from that of competitive sealed bids process in two key ways. First,
under the competitive sealed proposals process, IDOT may conduct comparative evaluations of
proposals using evaluations factors set forth in the request for proposals. Second, under the
competitive sealed proposals process, IDOT may also hold discussions with competing offerors
and request best and final offers.

Small or sole source contracts. Under state code, IDOT reserves the right to procure
construction services and construction-related professional services worth $100,000 or less using
a small contracts process. IDOT may procure contracts of that size without notice, competition, or
the use of any other procurement processes.* IDOT may also execute a sole source purchase when
a single source is the only economically feasible source capable of providing the required service
or material. IDOT lets very few projects using small or sole source procedures.

Emergency contracts. State code allows IDOT to execute a contract without the use of
competitive purchasing procedures when a threat to public health or safety exists or when an

2 Illinois Administrative Code Title 44 Subpart D.
3 Illinois Administrative Code Title 44 Subpart E.

4 Illinois Administrative Code Title 44 Section 6.100.
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immediate purchase is needed to repair state property.> IDOT is required to provide a written
description of the emergency and reasons for selecting the specific contractor as part of the
contract file. Notice of emergency contracts must be published to IDOT’s Transportation Bulletin
within five days of contract award. The term of an initial emergency contract cannot exceed 90
days, and the contract may only be extended if IDOT’s Chief Procurement Officers determines
that additional time is required to mitigate the emergency and a public hearing is held in
accordance with state code.

B. Collection and Analysis of Contract Data

BBC Research & Consulting (BBC) collected data on transportation-related construction and
professional services prime contracts and subcontracts that IDOT awarded during the study
period. The study team collected data from IDOT’s Bureau of Construction; Bureau of Design and
Environment; and Bureau of Local Roads and Streets to serve as the basis for key disparity study
analyses including the utilization, availability, and disparity analyses. The study team collected
the most comprehensive set of data that was available on prime contracts and subcontracts that
IDOT awarded during the study period (i.e., October 1, 2012 through September 30, 2016). BBC
sought data that included information about prime contractors and subcontractors regardless of
the race/ethnicity and gender of their owners or their statuses as Disadvantaged Business
Enterprises (DBEs).

As part of its implementation of the Federal DBE Program, IDOT applied DBE contract goals to
various individual construction and professional services contracts to meet its overall goal for
DBE participation on federally-funded projects. IDOT also applied DBE contract goals to many of
its state-funded projects. Combined, IDOT applied DBE goals to 92 percent of its transportation-
related construction and professional services spend during the study period.

Prime contract data collection. IDOT provided the study team with electronic data on the
transportation-related construction and professional services prime contracts that the agency
awarded during the study period. BBC collected the following information about each relevant
prime contract:

m  Contract or procurement number;

m  Description of work;

m  Award date;

m  Award amount (including change orders and amendments);

m  Paid-to-date amount;

m  Location of work;

m  Prime contractor name; and

®m  Prime contractor identification number.

5 Illinois Administrative Code Title 44 Section 6.120.
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IDOT advised the study team on how to interpret the provided data including how to identify
unique bid opportunities.

Subcontract data collection. IDOT also provided BBC with electronic data on subcontracts
that the agency awarded during the study period that were associated with transportation-
related prime contracts. BBC collected the following information about each relevant
subcontract:

m  Associated prime contract number;

m  Award amount (including change orders and amendments);
m  Paid-to-date amount;

m  Description of work; and

m  Subcontractor name.

BBC collected information for nearly $2 billion worth of subcontracting that IDOT awarded
during the study period.

Contracts included in study analyses. The study team collected information on 4,253 prime
contracts and 13,173 associated subcontracts that IDOT awarded during the study period in the
areas of transportation-related construction and professional services, accounting for more than
$8 billion. Figure 4-1 presents dollars by relevant contracting area for the prime contracts and
subcontracts that the study team included in its analyses.

Figure 4-1.

Number of IDOT contracts included in the study Dollars

Contract Type Number (Millions)

Note:

Numbers rounded to nearest dollar and thus may not sum exactly to Construction

totals. FHWA-funded 11,707 $5,761
State-funded 4,931 1,615
Source: Total construction 16,638 $7,375

BBC Research & Consulting from IDOT contract data.
Professional services

FHWA-funded 626 $492
State-funded 162 181
Total professional services 788 $674

Total contracts

FHWA-funded 12,333 $6,253
State-funded 5,093 $1,796
Total 17,426 $8,049

Prime contract and subcontract amounts. For each contract included in the study team’s
analyses, BBC examined the dollars that IDOT awarded to each prime contractor and the dollars
that the prime contractor awarded to any subcontractors.

m  [fa contract did not include any subcontracts, BBC attributed the entire amount paid during
the study period to the prime contractor.
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If a contract included subcontracts, BBC calculated subcontract amounts as the total
awarded to each subcontractor during the study period. BBC then calculated the prime
contract amount as the total amount awarded during the study period less the sum of
dollars awarded to all subcontractors.

C. Collection of Vendor Data

IDOT maintains a list of businesses that have worked with the agency on transportation-related
contraction and professional services contracts as well as a list of prequalified vendors. IDOT
uses those databases to notify qualified businesses about bid opportunities. The study team
compiled the following information on businesses that participated in IDOT transportation-
related construction and professional services contracts that the agency awarded during the
study period:

Business name;

Addresses and phone numbers;

Ownership status (i.e., whether each business was minority- or woman-owned);
Ethnicity of ownership (if minority-owned);

DBE certification status;

Primary line of work;

Business size;

Year of establishment; and

Additional contact information.

BBC relied on a variety of sources for that information including:

IDOT contract data;

IDOT vendor lists;

[llinois Unified Certification Program (UCP) lists;

State of Illinois Business Enterprise Program certification list;

City of Chicago and Cook County certification lists;

Other city and county minority- and woman-owned business lists;®

Small Business Administration certification and ownership lists including 8(a) HUBZone
and self-certification lists;

Dun & Bradstreet (D&B) business listings and other business information sources;

Telephone surveys that the study team conducted with business owners and managers as
part of the utilization and availability analyses;

6 The study team collected minority- and woman-owned business lists from the City of Rockford, the City of Peoria, and DuPage
County.
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m  Business websites; and

m  Reviews that IDOT conducted of study information.

D. Relevant Geographic Market Area

The study team used IDOT’s contracting and vendor data to help determine the relevant
geographic market area—the geographical area in which the agency spends the substantial
majority of its contracting dollars—for the study. The study team’s analysis showed that 88
percent of IDOT’s transportation-related construction and professional services contracting
dollars during the study period went to businesses with locations in Illinois, indicating that
[llinois should be considered the relevant geographic market area for the study. BBC's
analyses—including the availability analysis and analyses of marketplace conditions—focused
on lllinois.

E. Relevant Types of Work

For each prime contract and subcontract, the study team determined the prime contractor’s
subindustry that best characterized the business’s primary line of work (e.g., highway, street, and
bridge construction). BBC identified subindustries based on IDOT contract data; telephone
surveys that BBC conducted with prime contractors and subcontractors; business certification
lists; D&B business listings; and other sources. Figure 4-2 presents the dollars that the study
team examined in the various transportation-related construction and professional services
subindustries that BBC included in its analyses.

The study team combined related work areas that accounted for relatively small percentages of
total contracting dollars into two “other” subindustries—“other construction services” and
“other construction materials.” For example, the contracting dollars that IDOT awarded to
contractors for “glass and glazing” represented less than 1 percent of total IDOT contract dollars
that BBC examined in the study. BBC combined “glass and glazing” with other construction
services subindustries that also accounted for relatively small percentages of total contracting
dollars and that were relatively dissimilar to other subindustries into the “other construction
services” subindustry.

There were also contracts that were categorized in various subindustries that BBC did not
include as part of its analyses, because they are not typically analyzed as part of disparity
studies. BBC did not include contracts in its analyses that:

m  Were classified in subindustries that included vertical construction (e.g., commercial
building contractors) ($41 million of associated contract dollars);

m  Were classified in industries that were not directly related to transportation-related
contracting (e.g., business consulting services) ($40 million of associated contract
dollars); or

m  Could not be classified into a particular subindustry ($22 million of associated contract

dollars).

Combined, those contracts accounted for less than one percent of IDOT’s transportation-related
contracting spend.
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Figure 4-2. S
IDOT contract dollars Industry Total (in Millions)

by subindustry
Highway, street, and bridge construction $4,953
Note: Engineering 566
Numbers rounded to nearest dollar and thus may not Concrete work 477
sum exactly to totals. Excavation, grading, drainage, drilling, and demolition 451
Electrical work, lighting, and signal systems 351
source: Painting, striping, and marking 260
BBC Research & Consulting from IDOT contract data.
Concrete and related products 150
Water, sewer, and utility lines 143
Fencing, guardrails, barriers, and signs 103
Environmental services 100
Steel building and structural erection 100
Other construction services 80
Landscaping 79
Flagging services 78
Trucking, hauling, and storage 41
Rebar and reinforcing steel 31
Testing and inspection 29
Surveying and mapmaking 10
Architectural and design services 10
Construction management 9
Railroad construction 7
Landscape architecture 7
Transportation planning services 6
Other construction materials 4
Dam and marine construction 3
Heavy construction equipment 1
Total $8,049

F. Collection of Bid and Proposal Data

BBC conducted a case study analysis of bids and proposals for a sample of contracts that IDOT
awarded during the study period. IDOT provided documents related to bid, proposal, and other
related information to the BBC study team for those contracts. BBC successfully collected and
examined bid and proposal information for 3,149 construction and 300 professional services
contracts that IDOT awarded during the study period. For details about the case study analysis,
see Chapter 7.

G. Agency Review Process

IDOT reviewed BBC'’s prime contract and subcontract data several times during the study
process. The BBC study team met with IDOT staff to review the data collection process,
information that the study team gathered, and summary results. IDOT staff also reviewed
contract and vendor information. BBC incorporated IDOT’s feedback in the final contract and
vendor data that the study team used as part of the disparity study.

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 4, PAGE 7



CHAPTER 5.

Availability Analysis



CHAPTER 5.
Availability Analysis

BBC Research & Consulting (BBC) analyzed the availability of minority- and woman-owned
businesses that are ready, willing, and able to perform on the Illinois Department of
Transportation’s (IDOT’s) transportation-related construction and professional services prime
contracts and subcontracts.! Chapter 5 describes the availability analysis in seven parts:
Purpose of the availability analysis;

Potentially available businesses;

Businesses in the availability database;

Availability calculations;

Availability results;

Base figure for overall DBE goal; and

O m m 9O 0w o

Implications for DBE contract goals.
Appendix E provides supporting information related to the availability analysis.

A. Purpose of the Availability Analysis

BBC examined the availability of minority- and woman-owned businesses for IDOT prime
contracts and subcontracts to inform the agency’s implementation of the Federal Disadvantaged
Business Enterprise (DBE) Program. In addition, BBC used availability analysis results as inputs
in the disparity analysis. In the disparity analysis, BBC compared the percentage of IDOT
contract dollars that went to minority- and woman-owned businesses during the study period
(i.e., participation or utilization) to the percentage of dollars that one might expect those
businesses to receive based on their availability for specific types and sizes of IDOT prime
contracts and subcontracts (i.e., availability).2 Comparisons between participation and
availability allowed the study team to determine whether any minority- or woman-owned
business groups were underutilized during the study period relative to their availability for
IDOT work (for details, see Chapter 7).

B. Potentially Available Businesses

BBC'’s availability analysis focused on specific areas of work (i.e., subindustries) related to the
types of transportation-related construction and professional services prime contracts and
subcontracts that IDOT awarded during the study period. BBC began the availability analysis by
identifying the specific subindustries in which IDOT spends the majority of its contracting

1 “Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups.

2 The study period for the disparity study was October 1, 2012 through September 30, 2016.
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dollars (i.e., relevant work types) as well as the geographic areas in which the majority of the
businesses with which IDOT spends those contracting dollars are located (i.e., relevant
geographic market area).?

Once BBC identified IDOT’s relevant subindustries and its relevant geographic market area, the
study team conducted extensive surveys to develop a representative, unbiased, and statistically-
valid database of potentially available businesses located in the relevant geographic market area
that perform work within relevant subindustries. The objective of the availability survey was
not to collect information from each and every relevant business that is operating in the local
marketplace. It was to collect information from an unbiased subset of the business population
that appropriately represents the entire relevant business population operating in Illinois. That
method of examining availability is referred to as a custom census and has been accepted in
federal court as the preferred methodology for conducting availability analyses. BBC’s approach
allowed the study team to estimate the availability of minority-owned businesses and woman-
owned businesses in an accurate, statistically-valid manner.

Overview of availability surveys. The study team conducted telephone surveys with
business owners and managers to identify Illinois businesses that are potentially available for
IDOT construction and professional services prime contracts and subcontracts.* BBC began the
survey process by compiling a comprehensive and unbiased phone book of all types of Illinois
businesses—that is, not only those businesses that are minority- and woman-owned but all
businesses—that perform work in relevant subindustries. BBC developed that phone book
primarily based on information from Dun & Bradstreet (D&B) Marketplace.> BBC collected
information about all business establishments listed under 8-digit work specialization codes (as
developed by D&B) that were most related to the contracts that IDOT awarded during the study
period. BBC obtained listings on 16,358 Illinois businesses that do work in relevant
subindustries. However, BBC did not have working phone numbers for 2,203 of those
businesses. BBC attempted availability surveys with the remaining 14,155 business
establishments.

Availability survey information. The BBC project team conducted telephone surveys with
the owners or managers of the identified business establishments. Survey questions covered
many topics about each business including:

m  Status as a private business (as opposed to a public agency or nonprofit organization);

m  Status as a subsidiary or branch of another company;

[ Primary lines of work;

[ Role as a contractor (i.e., prime contractor, subcontractor, or both);

= Interest in performing work for IDOT;

3 BBC identified the relevant geographic market area for the disparity study as the entire state of Illinois.

4 The study team offered business representatives the option of completing surveys via fax or e-mail if they preferred not to
complete surveys via telephone.

5 D&B Marketplace is accepted as the most comprehensive and unbiased source of business listings in the nation.
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m  Largest prime contract or subcontract bid on or performed in the previous five years;
m  Year of establishment; and

m  Race/ethnicity and gender of ownership.

Potentially available businesses. BBC considered businesses to be potentially available for
IDOT prime contracts or subcontracts if they reported having a location in Illinois and reported
possessing all of the following characteristics:

m  Being a private business (as opposed to a nonprofit organization);

m  Having performed work relevant to IDOT’s transportation-related construction or
professional services contracts;

m  Having bid on or performed construction or professional services work in either the public
sector or private sector in Illinois in the past five years;

m  Being able to perform work or serve customers in the geographical area in which the work
took place; and

= Being interested in performing IDOT work.6

BBC also considered the following information about businesses to determine if they were
potentially available for specific prime contracts and subcontracts that IDOT awards:

m  The role in which they work (i.e., as a prime contractor, subcontractor, or both);
m  The largest contract they bid on or performed in the past five years; and

m  The year in which they were established.

C. Businesses in the Availability Database

After conducting availability surveys with thousands of local businesses, BBC developed a
database of information about businesses that are potentially available for IDOT’s
transportation-related construction and professional services contracts. Information from the
database allowed BBC to develop an accurate assessment of businesses that are ready, willing,
and able to perform work for IDOT. Figure 5-1 presents the percentage of businesses in the
availability database that were minority- or woman-owned. The information in Figure 5-1
reflects a simple head count of businesses with no analysis of their availability for specific IDOT
contracts. Thus, it represents only a first step toward analyzing the availability of minority- and
woman-owned businesses for IDOT work. The study team’s analysis included 705 businesses
that are potentially available for specific construction and professional services contracts that
IDOT awards. As shown in Figure 5-1, of those businesses, 31.8 percent were minority- or
woman-owned.

6 That information was gathered separately for prime contract and subcontract work.
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Figure 5-1.
Percentage of businesses in the Business group Availability %

availability database that were minority-

or woman-owned Asian Pacific American-owned 31 %

Black American-owned 4.3
Note: Hispanic American-owned 4.1
Numbers rounded to nearest tenth of 1 percent and thus may Native American-owned 0.4
not sum exactly to totals.

Subcontinent Asian American-owned 3.1
Source: Non-Hispanic white woman-owned 16.7 %
BBC Research & Consulting availability analysis. Total Minority- and Woman-owned 31.8 %

D. Availability Calculations

BBC analyzed information from the availability database to develop dollar-weighted estimates
of the availability of minority- and woman-owned businesses for IDOT contracting work. Those
estimates represent the percentage of IDOT’s transportation-related construction and
professional services contracting dollars that minority- and woman-owned businesses would be
expected to receive based on their availability for specific types and sizes of IDOT prime
contracts and subcontracts.

Steps to calculating availability. BBC used a bottom up, contract-by-contract matching
approach to calculate availability. Only a portion of the businesses in the availability database
was considered potentially available for any given IDOT prime contract or subcontract. BBC first
examined the characteristics of each specific prime contract or subcontract (referred to
generally as a contract element) including type of work, location of work, contract size, and
contract date. BBC then identified businesses in the availability database that perform work of
that type, in that role (i.e., as a prime contractor or subcontractor), in that location, of that size,
and that were in business in the year that IDOT awarded the contract element.

BBC identified the specific characteristics of each prime contract and subcontract that the study
team examined as part of the disparity study and then took the following steps to calculate
availability for each contract element:

1. For each contract element, the study team identified businesses in the availability database
that reported that they:

» Are interested in performing transportation-related construction or professional
services work in that particular role for that specific type of work for IDOT;

» Are able to serve customers in the geographical area in which the work took place;
» Have bid on or performed work of that size in the past five years; and
» Were in business in the year that IDOT awarded the contract element.

2. The study team then counted the number of minority-owned businesses, woman-owned
businesses, and businesses owned by non-Hispanic white men in the availability database
that met the criteria specified in Step 1.

3. The study team translated the numeric availability of businesses for the contract element
into percentage availability.
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BBC repeated those steps for each
contract element that the study team
examined as part of the disparity study.
BBC multiplied the percentage
availability for each contract element
by the dollars associated with the
contract element, added results across
all contract elements, and divided by
the total dollars for all contract
elements. The result was dollar-
weighted estimates of the availability of
minority- and woman-owned
businesses, both overall and separately
for each racial/ethnic and gender
group. Figure 5-2 provides an example
of how BBC calculated availability for a
specific subcontract associated with a
construction prime contract that IDOT
awarded during the study period.

Improvements on a simple head
count of businesses. BBC used a
custom census approach to calculating
the availability of minority- and
woman-owned businesses for IDOT

Figure 5-2.
Example of the availability calculation
for a IDOT subcontract

On a contract that IDOT awarded in 2015, the prime
contractor awarded a subcontract worth $79,439 for
highway and street construction. To determine the overall
availability of minority- and woman-owned businesses for
that subcontract, the study team identified businesses in
the availability database that:

a. Were in business in 2015;

b. Indicated that they performed highway and street
construction;

c. Reported bidding on work of similar or greater
size in the past;

d. Reported being able to work or serve customers
in IDOT District 5 (where the work was
performed); and

e. Reported qualifications and interest in working as
a subcontractor on IDOT projects.

The study team found 28 businesses in the availability
database that met those criteria. Of those businesses, 7
were minority- or woman-owned businesses. Thus, the
availability of minority- and woman-owned businesses for
the subcontract was 25 percent (i.e., 7/28 X 100 = 25).

work rather than using a simple head count of minority- and woman-owned businesses (e.g.,
simply calculating the percentage of all Illinois construction and professional services
businesses that are minority- or woman-owned). There are several important ways in which
BBC'’s custom census approach to measuring availability is more precise than completing a
simple head count.

BBC's approach accounts for type of work. Federal regulations suggest calculating availability

based on businesses’ abilities to perform specific types of work. For example, the United States

Department of Transportation (USDOT) gives the following example in “Tips for Goal-Setting in
the Disadvantaged Business Enterprise (DBE) Program:”

If 90 percent of an agency’s contracting dollars is spent on heavy construction and 10
percent on trucking, the agency would calculate the percentage of heavy construction
businesses that are [minority- or woman-owned] and the percentage of trucking
businesses that are [minority- or woman-owned], and weight the first figure by 90 percent
and the second figure by 10 percent when calculating overall [minority- and woman-
owned business] availability.”

7 Tips for Goals Setting in the Disadvantaged Business Enterprise (DBE) Program,
http://www.osdbu.dot.gov/dbeprogram/tips.cfm.
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The BBC study team took type of work into account by examining 26 different subindustries
related to transportation-related construction and professional services as part of estimating
availability for IDOT prime contracts and subcontracts.

BBC’s approach accounts for interest in relevant prime contract and subcontract work. The
study team collected information on whether businesses are interested in working as prime
contractors, subcontractors, or both on IDOT construction and professional services work (in
addition to considering several other factors related to IDOT prime contracts and subcontracts
such as contract types, sizes, and locations):

= Businesses that reported being interested in working as prime contractors were counted as
available for prime contracts;

= Businesses that reported being interested in working as subcontractors were counted as
available for subcontracts; and

m  Businesses that reported being interested in working as both prime contractors and
subcontractors were counted as available for both prime contracts and subcontracts.

BBC’s approach accounts for the relative capacity of businesses. BBC considered the size—in
terms of dollar value—of the prime contracts and subcontracts that a business bid on or
received in the previous five years (i.e., relative capacity) when determining whether to count
that business as available for a particular contract element. BBC considered whether businesses
had previously bid on or received at least one contract of an equivalent or greater dollar value.
BBC'’s approach is consistent with many recent, key court decisions that have found relative
capacity measures to be important to measuring availability (e.g., Associated General Contractors
of America, San Diego Chapter vs. California Department of Transportation, et al.,8 Western States
Paving Company v. Washington State DOT,® Rothe Development Corp. v. U.S. Department of
Defense, 10 and Engineering Contractors Association of S. Fla. Inc. vs. Metro Dade County!?t).

BBC’s approach generates dollar-weighted results. BBC examined availability on a contract-by-
contract basis and then dollar-weighted the results for different sets of contract elements. Thus,
the results of relatively large contract elements contributed more to overall availability
estimates than those of relatively small contract elements. BBC’s approach is consistent with
relevant case law and federal regulations including USDOT’s “Tips for Goal-Setting in the
Disadvantaged Business Enterprise (DBE) Program,” which suggests a dollar-weighted
approach to calculating availability.

E. Availability Results

BBC estimated the availability of minority- and woman-owned businesses for the 17,426
transportation-related construction and professional services prime contracts and subcontracts
that IDOT awarded between October 1, 2012 and September 30, 2016.

8 AGC, San Diego Chapter v. California DOT, 2013 WL 1607239 (9th Cir. April 16, 2013).

9 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).
10 Rothe Development Corp. v. U.S. Department of Defense, 545 F.3d 1023 (Fed. Cir. 2008).

11 Engineering Contractors Association of S. Fla. Inc. vs. Metro Dade County, 943 F. Supp. 1546 (S.D. Fla. 1996).
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Overall results. Figure 5-3 presents overall dollar-weighted availability estimates by
racial/ethnic and gender group for IDOT contracts. Overall, the availability of minority- and
woman-owned businesses for IDOT’s construction and professional services contracts is 19.9
percent. Non-Hispanic white woman-owned businesses (13.6%) and Hispanic American-owned
businesses (2.9%) exhibited the highest availability percentages among all groups.

Figure 5-3.
Overall availability estimates by racial/ethnic
and gender group
Asian Pacific American-owned 0.5 %
Note: Black American-owned 1.5
Numbers rounded to nearest tenth of 1 percent and thus may not Hispanic American-owned 2.9
sum exactly to totals. Native American-owned 0.0
For more detail and results by group, see Figure F-2 in Appendix F. Subcontinent Asian American-owned 1.4
Non-Hispanic white woman-owned 13.6 %
source: Total Minority- and Woman-owned 199 %
BBC Research & Consulting availability analysis.

Results by contract goal status. IDOT used DBE contract goals to award most of its
contracts during the study period to encourage the participation of minority- and woman-
owned businesses. IDOT’s use of DBE contract goals is a race- and gender-conscious measure. It
is useful to examine availability analysis results separately for contracts that IDOT awards with
the use of DBE contract goals (goal contracts) and contracts that IDOT awards without the use of
goals (no-goal contracts). Figure 5-4 presents availability estimates separately for goal and no-
goal contracts. As shown in Figure 5-4, the availability of minority- and woman-owned
businesses considered together is lower for goal contracts (19.1%) than for no-goal contracts
(29.4%).

Figure 5-4.

Availability estimates by Goal status

contract goal status Goal No-goal
Business group contracts contracts

Note:

Numbers rounded to nearest tenth of 1 percent Asian Pacific American-owned 0.5 % 0.2 %

and thus may not sum exactly to totals. Black American-owned 15 1.8

For more detail, see Figures F-18 and F-19 in . . .

Appendix F. Hispanic American-owned 2.5 7.7
Native American-owned 0.0 0.1

Source: Subcontinent Asian American-owned 1.4 1.5

BBC Research & Consulting availability analysis. Non-Hispanic white woman-owned 13.2 % 18.1 %

Total Minority- and Woman-owned 191 % 29.4 %

Results by contract role. Many minority- and woman-owned businesses are small
businesses and thus often work as subcontractors. Because of that tendency, it is useful to
examine availability estimates separately for prime contracts and subcontracts. Figure 5-5
presents those results. As shown in Figure 5-5, the availability of minority- and woman-owned
businesses considered together is lower for IDOT prime contracts (15.2%) than for IDOT
subcontracts (34.4%). Among other factors, that result could be due to the fact that subcontracts
tend to be much smaller in size than prime contracts. As a result, subcontracts are often more
accessible than prime contracts to minority- and woman-owned businesses.
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Figure 5-5.
Availability estimates by
contract role

Note:

Numbers rounded to nearest tenth of 1 percent
and thus may not sum exactly to totals.

For more detail, see Figures F-7 and F-8 in
Appendix F.

Source:

BBC Research & Consulting availability analysis.

Contract role

Business group

Asian Pacific American-owned 0.2 %
Black American-owned 1.5
Hispanic American-owned 1.5
Native American-owned 0.0
Subcontinent Asian American-owned 1.2
Non-Hispanic white woman-owned 10.9 %
Total Minority- and Woman-owned 15.2 %

Prime contract

Subcontract

14 %
15
7.6
0.0
1.9

221 %

344 %

Results by funding source. IDOT’s implementation of the Federal DBE Program applies
specifically to the agency’s federally-funded contracts. As a result, it is instructive to examine
availability analysis results separately for IDOT’s Federal Highway Administration (FHWA)-
funded contracts and state-funded contracts. (The study team considered a contract to be
FHWA-funded if it included at least one dollar of FHWA funding.) Figure 5-6 presents those
results. As shown in Figure 5-6, the availability of minority- and woman-owned businesses
considered together is lower for IDOT’s FHWA-funded contracts (18.3%) than for its state-
funded contracts (24.4%). Among other factors, that result could be due to the fact that, on
average, IDOT’s FHWA-funded contracts are considerably larger than the agency’s state-funded
contracts. Larger contracts are often less accessible to minority- and woman-owned businesses
due to the relatively large percentage of those businesses that are small.

Figure 5-6.
Availability estimates by
funding source

Note:

Numbers rounded to nearest tenth of 1 percent
and thus may not sum exactly to totals.

For more detail and results by group, see Figure
F-16 and F-17 in Appendix F.

Source:

BBC Research & Consulting availability analysis.

Funding source

FHWA-
Business group funded
Asian Pacific American-owned 0.4 %
Black American-owned 0.9
Hispanic American-owned 2.6
Native American-owned 0.0
Subcontinent Asian American-owned 1.0
Non-Hispanic white woman-owned 13.4 %
Total Minority- and Woman-owned 18.3 %

State-
funded

0.6 %
33
3.9
0.0
2.5

141 %

284 %

Results by industry. IDOT’s transportation-related contracting is made up of both
construction and professional services contracts. (However, the vast majority of IDOT’s
transportation-related contracting is in construction.) BBC examined availability analysis results
separately for IDOT’s transportation-related construction and professional services contracts.
As shown in Figure 5-7, the availability of minority- and woman-owned businesses considered
together is lower for IDOT construction contracts (18.9%) than for IDOT professional services

contracts (30.9%).
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Figure 5-7.

Availability estimates by _ Industy
industry Professional
Business group Construction services
Note:
Numbers rounded to nearest tenth of 1 percent Asian Pacific American-owned 03 % 20 %
and thus may not sum exactly to totals. Black American-owned 0.6 11.3
For more detail and results by group, see Figure Hispanic American-owned 3.0 2.3
F-5 and F-6 in Appendix F. X X
Native American-owned 0.0 0.1
Source: Subcontinent Asian American-owned 1.0 6.3
N Wi . o _ 0, 0,
BBC Research & Consulting availability analysis. Non-Hispanic white woman-owned 14.0 % ﬂ %
Total Minority- and Woman-owned 189 % 30.9 %

F. Base Figure for Overall DBE Goal

Establishing a base figure is the first step in calculating an overall goal for DBE participation in
IDOT’s FHWA-funded contracts. BBC calculated the base figure using the same availability
database and approach described above except that calculations only included potential DBEs—
that is, minority- and woman-owned businesses that are DBE-certified or appear that they could
be DBE-certified based on revenue requirements described in 49 Code of Federal Regulations
Part 26—and only included FHWA-funded prime contracts and subcontracts. BBC’s approach to
calculating IDOT’s base figure is consistent with:

m  Court-reviewed methodologies in several states including Washington, California, Illinois,
and Minnesota;

= Instructions in The Final Rule effective February 20, 2011 that outline revisions to the
Federal DBE Program; and

m  USDOT’s “Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program.”

Figure 5-8 presents BBC’s base figure calculations by relevant racial/ethnic and gender group.
Those results indicate that the availability of potential DBEs for IDOT’s FHWA-funded
transportation contracts is 17.6 percent. IDOT might consider 17.6 percent as the base figure for
its overall goal for DBE participation, assuming that the types, sizes, and locations of FHWA-
funded contracts that the agency awards in the time period that the goal will cover are similar to
the types of FHWA-funded contracts that the agency awarded during the study period.

Figure 5-8.
Base figure calculations Business group Availability %

Note: Asian Pacific American-owned 0.4 %
Numbers rounded to nearest tenth of 1 percent and thus may not Black American-owned 0.9
sum exactly to totals. Hispanic American-owned 2.6
For mor‘e detail and results by group, see Figure F-20 in Native American-owned 0.0
Appendix F. . ) )

Subcontinent Asian American-owned 1.0
Source: Non-Hispanic white woman-owned 12.7 %

P N o

BBC Research & Consulting availability analysis. Total Minority- and Woman-owned 17.6 %

Differences from overall availability. The availability of potential DBEs for FHWA-funded
contracts is lower than the overall availability of minority- and woman-owned businesses that is
presented in Figure 5-3. BBC’s calculation of the overall availability of minority- and woman-
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owned businesses includes three groups of minority- and woman-owned businesses that the
study team did not count as potential DBEs when calculating the base figure:

=  Minority- and woman-owned businesses that graduated from the DBE Program (that were
not recertified);

m  Minority- and woman-owned businesses that are not currently DBE-certified but that
applied for DBE certification and have been denied; and

m  Minority- and woman-owned businesses that are not currently DBE-certified that reported
annual revenues over the most recent three years that were so high as to deem them
ineligible for DBE certification.

In addition, the study team’s analyses for calculating the base figure for IDOT’s overall DBE goal
only included FHWA-funded prime contracts and subcontracts. The calculations for the overall
availability of minority- and woman-owned businesses included both FHWA- and state-funded
prime contracts and subcontracts.

Additional steps before IDOT determines its overall DBE goal. IDOT must consider
whether to make a step-2 adjustment to the base figure as part of determining its overall DBE
goal. Step-2 adjustments can be upward or downward, but there is no requirement for IDOT to
make a step-2 adjustment as long as the agency can explain what factors it considered and why
no adjustment was warranted. Chapter 8 discusses factors that IDOT might consider in deciding
whether to make a step-2 adjustment to the base figure.

G. Implications for Any DBE Contract Goals

If IDOT determines that the use of DBE contract goals is appropriate in the future, it might use
information from the availability analysis when setting any DBE contract goals. It might also use
information from a current DBE directory, a current bidders list, or other sources that could
provide information about the availability of minority- and woman-owned businesses to
participate in particular contracts. The Federal DBE Program provides agencies that use DBE
contract goals with some flexibility in how they set those goals. DBE goals on some contracts
might be higher than the overall DBE goal. In contrast, DBE goals on other contracts might be
lower than the overall DBE goal. In addition, there may be some FHWA-funded contracts for
which setting DBE contract goals would not be appropriate.
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CHAPTER 6.
Utilization Analysis

Chapter 6 presents information about the participation of minority- and woman-owned
businesses in transportation-related construction and professional services contracts that the
[llinois Department of Transportation (IDOT) awarded between October 1, 2012 and September
30, 2016.1 Chapter 6 is organized in two parts:

A. Overview of utilization analysis; and

B. Utilization analysis results.

A. Overview of Utilization Analysis

BBC Research & Consulting (BBC) measured the participation of minority- and woman-owned
businesses in IDOT contracting in terms of utilization—the percentage of prime contract and
subcontract dollars that minority- and woman-owned businesses received on IDOT prime
contracts and subcontracts during the study period. For example, if 5 percent of IDOT prime
contract and subcontract dollars went to woman-owned businesses on a particular set of
contracts, utilization of woman-owned businesses for that set of contracts would be 5 percent.

The United States Department of Transportation (USDOT) requires IDOT to submit reports
about the participation of DBEs in its Federal Highway Administration (FHWA)-funded
transportation contracts twice each year (typically in June and December). BBC’s analysis of the
participation of minority- and woman-owned businesses in IDOT contracting went beyond what
the agency currently reports to USDOT in two key ways:

m  BBC counted the participation of all minority- and woman-owned businesses in its analysis,
not only that of certified DBEs; and

m  BBC examined participation of minority- and woman-owned businesses in both FHWA- and
state-funded contracts, not only in FHWA-funded contracts.

B. Utilization Analysis Results

BBC measured the participation of all minority- and woman-owned businesses in the $8.0 billion
of transportation-related contracts that IDOT awarded during the study period. BBC included all
minority- and woman-owned businesses in the analysis, regardless of whether they were
certified as DBEs. The study team also measured participation separately for minority- and
woman-owned businesses that were DBE certified.

1 “Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups.
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Overall results. Figure 6-1 presents the percentage of contracting dollars that minority- and
woman-owned businesses considered together received on transportation-related construction
and professional services contracts that IDOT awarded during the study period (including both
prime contracts and subcontracts). As shown in Figure 6-1, overall, minority- and woman-
owned businesses considered together received 15.5 percent of the relevant contracting dollars
that IDOT awarded during the study period. The majority of those contracting dollars—13.1
percent—went to certified DBEs. Non-Hispanic white woman-owned businesses (6.9%) and
Hispanic American-owned businesses (5.2%) exhibited higher levels of participation on IDOT
contracts than all other relevant groups.

Figure 6-1.
e tilization ¥

Note: Minority- and Woman-owned
Numbers rounded to nearest tenth of 1 percent. Numbers may Asian Pacific American-owned 0.5 %
not add to totals. Black American-owned 1.7
For more detail, see Figure F-2 in Appendix F. Hispanic American-owned 5.2
Native American-owned 0.2
Source: Subcontinent Asian American-owned 1.0
BBC Research & Consulting utilization analysis. Non-Hispanic white woman-owned 6.9
Total Minority- and Woman-owned 155 %
DBEs
Asian Pacific American-owned 0.5 %
Black American-owned 1.7
Hispanic American-owned 5.2
Native American-owned 0.1
Subcontinent Asian American-owned 0.7
Non-Hispanic white woman-owned 4.9
Total DBE 131 %

Results by contract goal status. IDOT used DBE contract goals to award many contracts
during the study period to encourage the participation of minority- and woman-owned
businesses. It is instructive to compare the participation of minority- and woman-owned
businesses between contracts that IDOT awarded with the use of DBE contract goals (goal
contracts) and contracts that IDOT awarded without the use of DBE contract goals (no-goal
contracts). Doing so provides useful information about outcomes for minority- and woman-
owned businesses on contracts that IDOT awarded in a race- and gender-neutral environment
and the efficacy of DBE contract goals in encouraging the participation of minority- and woman-
owned businesses in IDOT’s transportation-related contracts.

Figure 6-2 presents utilization results separately for IDOT goal contracts and no-goal contracts.
As shown in Figure 6-2, minority- and woman-owned businesses considered together showed
higher participation in goal contracts (15.9%) than in no-goal contracts (11.5%). Those results
might indicate the effectiveness of DBE contract goals in encouraging the participation of
minority- and woman-owned businesses in IDOT’s transportation-related contracts. Note,
however, that examining disparity analysis results provides a better assessment of the efficacy of
DBE contract goals, because those results also take the availability of minority- and woman-
owned businesses for goal and no-goal contracts into account.

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 6, PAGE 2



Figure 6-2.

AT Goal status
Utilization results by
contract goal status Goal No-goal
Business group contracts contracts
Note:
Numbers rounded to nearest tenth of 1 percent. Asian Pacific American-owned 0.5 0.2%
Numbers may not add to totals. Black American-owned 1.7 1.8
For more detail, see Figures F-18 and F-19 in Appendix F. Hispanic American-owned 5.4 7.7
Native American-owned 0.2 0.1
Source: . ) .
Subcontinent Asian American-owned 1.0 1.5
BBC Research & Consulting utilization analysis. i . i
Non-Hispanic white woman-owned 7.0 6.7
Total Minority- and Woman-owned 15.9 11.5 %

Results by contract role. Many minority- and woman-owned businesses are small businesses
and thus often work as subcontractors, so it might be reasonable to expect higher participation
of minority- and woman-owned business in subcontracts than in prime contracts. Figure 6-3
presents utilization results for minority- and woman-owned businesses separately for prime
contracts and subcontracts. As shown in Figure 6-3, the participation of minority- and woman-
owned businesses considered together was in fact much higher in IDOT subcontracts (47.9%)
than in IDOT’s prime contracts (5.2%).

Figure 6-3. Contract role
Utilization results by . :
contract role Business group Prime contracts Subcontracts
Note: Asian Pacific American-owned 0.3 1.2 %
Numbers rounded to nearest tenth of 1 Black American-owned 0.6 5.0
percent. Numbers may not add to totals. Hispanic American-owned 0.9 18.7
For more detail, see Figures F-7 and F-8 in Native American-owned 0.0 0.6
Al dix F. . . .

ppendix Subcontinent Asian American-owned 0.8 1.4
Source: Non-Hispanic white woman-owned 2.5 20.8
BBC Research & Consulting utilization analysis. Total Minority- and Woman-owned 5.2 47.9 %

Results by funding source. IDOT’s implementation of the Federal DBE Program applies
specifically to the agency’s federally-funded contracts. As a result, it is instructive to examine
utilization analysis results separately for IDOT’s FHWA-funded contracts and state-funded
contracts. (The study team considered a contract to be FHWA-funded if it included at least one
dollar of FHWA funding.) Figure 6-4 presents those results. As shown in Figure 6-4, the
participation of minority- and woman-owned businesses considered together was lower for
IDOT’s FHWA-funded contracts (15.0%) than for its state-funded contracts (16.9%).
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Figure 6-4.
Utilization results by

Funding source

funding source FHWA- State-
Business group funded funded
Note:
Numbers rounded to nearest tenth of 1 percent. Numbers Asian Pacific American-owned 0.4 0.7 %
may not add to totals. Black American-owned 1.5 2.3
For more detail, see Figures F-16 and F-17 in Appendix F. Hispanic American-owned 5.3 5.2
Native American-owned 0.1 0.2
source: b i Asian Ameri d 0.5 2.4
BBC Research & Consulting utilization analysis. Subcontinent Asian American-owne ' :
Non-Hispanic white woman-owned 7.2 6.1 %
Total Minority- and Woman-owned 15.0 16.9 %

Results by industry. IDOT’s transportation-related contracting is made up of both
construction and professional services contracts. (However, 97 percent of IDOT’s
transportation-related contracting was in construction.) BBC examined utilization analysis
results separately for IDOT’s transportation-related construction and professional services
contracts. As shown in Figure 6-5, the participation of minority- and woman-owned businesses
considered together was lower for IDOT’s construction contracts (14.3%) than for professional
services contracts (29.4%).

Figure 6-5. o

Availability estimates by —neusty

industry Professional
Business group Construction services

Note:

Numbers rounded to nearest tenth of 1 percent Asian Pacific American-owned 0.3 35 %

and thus may not sum exactly to totals. Black American-owned 1.3 5.9

For more detail and results by group, see Figure Hispanic American-owned 5.3 4.4

F-5 and F-6 in Appendix F. K . ’ ’
Native American-owned 0.2 0.1
Subcontinent Asian American-owned 0.4 7.7

Source:

BBC Research & Consulting availability analysis. Non-Hispanic white woman-owned 6.8 ﬂ

Total Minority- and Woman-owned 14.3 29.4 %

Concentration of dollars. BBC analyzed whether the dollars that each relevant racial/ethnic
and gender group received on IDOT’s transportation-related contracts were spread across a
relatively large number of different businesses or were concentrated with a relatively small
number of businesses. The study team assessed that question by calculating:

®  The number of different businesses within each relevant group that received contracting
dollars during the study period; and

m  The number of different businesses within each relevant group that accounted for 75
percent of the group’s total contracting dollars during the study period.

Figure 6-6 presents those results. Overall, 462 different minority- and woman-owned businesses
participated in IDOT’s transportation-related contracts during the study period. Eighty-eight of
those businesses, or 19 percent of all utilized minority-or woman-owned businesses, accounted
for 75 percent of the total contracting dollars that minority- and woman-owned businesses
received during the study period.
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Figure 6-6.
Concentration of dollars that went to minority- and woman-owned businesses

Number of businesses % of businesses
Utilized accounting for 75% accounting for
Business group businesses of dollars 75% of dollars
Asian Pacific American-owned 20 2 10.0%
Black American-owned 70 12 17.1%
Hispanic American-owned 110 28 25.5%
Native American-owned 6 1 16.7%
Subcontinent Asian American-owned 28 5 17.9%
Non-Hispanic white woman-owned 225 ﬁ 17.3%
Total Minority- and Woman-owned 462 88 19.0%

Note:  The sum of utilized businesses by group is not equal to total utilized minority- and woman-owned businesses, because four minority-owned
businesses that received work during the study period were of unknown race/ethnicity.

Source: BBC Research & Consulting availability analysis.

BBC RESEARCH & CONSULTING—FINAL REPORT CHAPTER 6, PAGE 5



CHAPTER 7.

Disparity Analysis



CHAPTER 7.
Disparity Analysis

The disparity analysis compared the participation of minority- and woman-owned businesses in
contracts that the Illinois Department of Transportation (IDOT) awarded between October 1,
2012 and September 30, 2016 (i.e., the study period) to what those businesses might be
expected to receive based on their availability for that work.! The analysis focused on
transportation-related construction and professional services contracts. Chapter 7 presents the
disparity analysis in four parts:

A.  Overview of disparity analysis;
B. Disparity analysis results;
C. Statistical significance of disparity analysis results; and

D. Case study analysis

A. Overview of Disparity Analysis

As part of the disparity analysis, BBC Research & Consulting (BBC) compared the actual
participation of minority- and woman-owned businesses in IDOT prime contracts and
subcontracts with the percentage of contract dollars that minority- and woman-owned
businesses might be expected to receive based on their availability for that work. BBC expressed
actual participation and availability as percentages of the total dollars associated with a
particular set of contracts. (e.g., 5% participation compared with 4% availability). BBC then
calculated a disparity index to help compare participation and availability results across relevant
racial/ethnic and gender groups and different contract sets using the following formula:

% participation <100

% availability

A disparity index of 100 indicates parity between actual participation, or utilization, and
availability—that is, participation was largely in line with availability. A disparity index of less
than 100 indicates a disparity between participation and availability—that is, minority- and
woman-owned businesses were underutilized relative to their availability. Finally, a disparity
index of less than 80 indicates a substantial disparity between participation and availability—
that is, minority- and woman-owned businesses were substantially underutilized relative to
their availability.2

1 “Woman-owned businesses” refers to non-Hispanic white woman owned businesses. Information and results for minority
woman-owned businesses are included along with their corresponding racial/ethnic groups.

2 Many courts have deemed disparity indices below 80 as being “substantial” and have accepted them as evidence of adverse
conditions for minority-owned businesses and woman-owned businesses (e.g., see Rothe Development Corp v. U.S. Dept of
Defense, 545 F.3d 1023, 1041; Eng’g Contractors Ass’n of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d at 914, 923
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The disparity analysis results that BBC presents in Chapter 7 summarize detailed results tables
that are presented in Appendix F. Each table in Appendix F presents disparity analysis results for
a different set of contracts. For example, Figure 7-1, which is identical to Figure F-2 in Appendix
F, presents disparity analysis results for all IDOT contracts that BBC examined as part of the
study—that is, transportation-related construction and professional services prime contracts
and subcontracts that IDOT awarded during the study period. Appendix F includes analogous
tables for different subsets of contracts, including:

m  Contracts that IDOT awarded with and without the use of contract goals;
m  Federally- and state-funded contracts;

m  Construction and professional services contracts; and

m  Prime contracts and subcontracts.

The heading of each table in Appendix F provides a description of the subset of contracts that
BBC analyzed for that particular table.

A review of Figure 7-1 helps to introduce the calculations and format of all of the disparity
analysis results tables in Appendix F. As presented in Figure 7-1, the disparity analysis results
tables show results about each relevant racial/ethnic and gender group (as well as about all
businesses) in separate rows:

m  “All businesses” in row (1) pertains to information about all businesses regardless of the
race/ethnicity and gender of their owners.

m  Row (2) presents results for all minority- and woman-owned businesses considered
together, regardless of whether they were certified as Disadvantaged Business Enterprises
(DBEs);

m  Row (3) presents results for all woman-owned businesses, regardless of whether they were
certified as DBEs;

m  Row (4) presents results for all minority-owned businesses, regardless of whether they
were certified as DBEs;

m  Rows (5) through (10) present results for businesses of each individual racial/ethnic group,
regardless of whether they were certified as DBEs.

m  The bottom half of Figure 7-1 presents utilization results for businesses that were certified
as DBEs.

(11th Circuit 1997); and Concrete Works of Colo., Inc. v. City and County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994). See
Appendix B for additional discussion of those and other cases.
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Figure 7-1.

Example of a disparity analysis table from Appendix F (same as Figure F-2 in Appendix F)

(a) (b) (c) (d) (e) (f) (g)
Number of Total Estimated
contract dollars total dollars Utilization Availability Utilization - Disparity
Business Group elements (thousands) (thousands)* percentage percentage Availability index
(1) All firms 17,426 $8,049,012 $8,049,012
(2)  All minority and woman-owned 7,369 $1,250,271 $1,250,271 15.5 19.9 -4.3 78.2
(3) White woman-owned 4,120 $558,672 $558,672 6.9 13.6 -6.6 51.1
(4) Minority-owned 3,249 $691,600 $691,600 8.6 6.3 23 136.5
(5) Asian Pacific American-owned 200 $41,902 $41,960 0.5 0.5 0.1 114.5
(6) Black American-owned 431 $135,760 $135,948 1.7 1.5 0.2 113.9
(7) Hispanic American-owned 2,255 $421,601 $422,184 5.2 29 2.3 178.5
(8) Native American-owned 206 $12,103 $12,120 0.2 0.0 0.1 200+
(9) Subcontinent Asian American-owned 142 $79,279 $79,389 1.0 1.4 -0.4 70.2
(10) Unknown minority-owned 15 $955
(11) DBE-certified 6,453 $1,057,319 $1,057,319 131
(12) White woman-owned DBE 3,319 $396,527 $396,790 4.9
(13) Minority-owned DBE 3,133 $660,092 $660,530 8.2
(14) Asian Pacific American-owned DBE 185 $40,265 $40,292 0.5
(15) Black American-owned DBE 419 $134,601 $134,690 1.7
(16) Hispanic American-owned DBE 2,210 $417,324 $417,601 5.2
(17) Native American-owned DBE 189 $11,262 $11,270 0.1
(18) Subcontinent Asian American-owned DBE 130 $56,640 $56,678 0.7
(19) Unknown minority-owned DBE 0 Nl
(20) Majority-owned DBE 0 S0 S0 0.0
Note: Numbers are rounded to the nearest thousand dollars or tenth of one percent.
* Unknown minority-owned businesses and unknown MBEs were allocated to minority and DBE subgroups proportional to the known total dollars of those groups. For example, if total dollars of Black
American-owned businesses (column b, row 5) accounted for 25 percent of total minority-owned business dollars (column b, row 4), then 25 percent of column b, row 10 would be added to column b, row 5
and the sum would be shown in column c, row 5.
Source: BBC Research & Consulting disparity analysis.
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Utilization results. Each disparity analysis results table includes the same columns and rows.
The top half of each table presents utilization results for all minority- and woman-owned
businesses, regardless of whether they were certified as DBEs.

m  Column (a) presents the total number of prime contracts and subcontracts (i.e., contract
elements) that BBC analyzed as part of the contract set. As shown in row (1) of column (a)
of Figure 7-1, BBC analyzed 17,426 contract elements. The value presented in column (a)
for each individual racial/ethnic and gender group represents the number of contract
elements in which businesses of that particular group participated (e.g., as shown in row
(3) of column (a), non-Hispanic white woman-owned businesses participated in 4,120
prime contracts and subcontracts).

m  Column (b) presents the dollars (in thousands) that were associated with the set of contract
elements. As shown in row (1) of column (b) of Figure 7-1, BBC examined approximately
$8.0 billion for the entire set of contract elements. The dollar totals include both prime
contract and subcontract dollars. The value presented in column (b) for each individual
racial/ethnic and gender group represents the dollars that the businesses of that particular
group received on the set of contract elements (e.g., as shown in row (3) of column (b),
non-Hispanic white woman-owned businesses received approximately $559 million).

m  Column (c) presents the dollars (in thousands) that were associated with the set of contract
elements after adjusting those dollars for businesses that BBC identified as minority-
owned, or as DBEs, but for which specific race/ethnicity information was not available. The
dollar totals include both prime contract and subcontract dollars.

m  Column (d) presents the participation of each racial/ethnic and gender group as a
percentage of total dollars associated with the set of contract elements. BBC calculated each
percentage in column (d) by dividing the dollars going to a particular group in column (c)
by the total dollars associated with the set of contract elements shown in row (1) of column
(c), and then expressing the result as a percentage (e.g., for non-Hispanic white woman-
owned businesses, the study team divided $559 million by $8.0 billion and multiplied by
100 for a result of 6.9%, as shown in row (3) of column (d)).

Availability results. Column (e) of Figure 7-1 presents the availability of each relevant
racial/ethnic and gender group for all contract elements that the study team analyzed as part of
the contract set. Availability estimates, which are represented as a percentage of the total
contracting dollars associated with the set of contracts, serve as benchmarks against which to
compare the participation of specific groups for specific sets of contracts (e.g., as shown in row
(3) of column (e), the availability of non-Hispanic white woman-owned businesses is 13.6%).

Differences between participation and availability. The next step in analyzing whether
there was a disparity between the participation and availability of minority- and woman-owned
businesses is to subtract the participation percentage from the availability percentage. Column
(f) of Figure 7-1 presents the percentage point difference between participation and availability
for each relevant racial/ethnic and gender group. For example, as presented in row (3) of
column (f) of Figure 7-1, the participation of non-Hispanic white woman-owned businesses in
IDOT contracts was 6.6 percentage points lower than their availability.
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Disparity indices. It is sometimes difficult to interpret absolute percentage differences
between participation and availability. Therefore, BBC also calculated a disparity index for each
relevant racial/ethnic and gender group. Column (g) of Figure 7-1 presents the disparity index
for each relevant racial/ethnic and gender group. For example, as reported in row (3) of column
(g), the disparity index for woman-owned businesses was 51, indicating that woman-owned
businesses actually received approximately $0.51 for every dollar that they might be expected to
receive based on their availability for prime contracts and subcontracts that IDOT awarded
during the study period. A disparity index of 51 is considered a substantial disparity.

BBC applied the following rules when disparity indices were exceedingly large or could not be
calculated because the study team did not identify any businesses of a particular group as
available for a particular contract set:

m When BBC'’s calculations showed a disparity index exceeding 200, BBC reported an index of
“200+.” A disparity index of 200+ means that participation was more than twice as much as
availability for a particular group for a particular set of contracts.

m  When there was no participation and no availability for a particular group for a particular
set of contracts, BBC reported a disparity index of “100,” indicating parity.

m  When participation for a particular group for a particular set of contracts was greater than
0 percent but availability was 0 percent, BBC reported a disparity index of “200+.”

B. Disparity Analysis Results

BBC measured disparities between the participation and availability of minority- and woman-
owned businesses for various sets of contracts that IDOT awarded during the study period. The
study team measured disparities for minority- and woman-owned businesses considered
together and separately for each relevant racial/ethnic and gender group.

Overall results. Figure 7-2 presents disparity indices for all relevant prime contracts and
subcontracts that IDOT awarded during the study period. The line down the center of the graph
shows a disparity index level of 100, which indicates parity between participation and
availability. Disparity indices of less than 100 indicate disparities between participation and
availability. There is also a line drawn at a disparity index level of 80, because courts use 80 as
the threshold for what indicates a substantial disparity.

As shown in Figure 7-2, overall, the participation of minority- and woman-owned businesses in
contracts that IDOT awarded during the study period was substantially lower than what one
might expect based on the availability of those businesses for that work. The disparity index of
78 indicates that minority- and woman-owned businesses received approximately $0.78 for
every dollar that they might be expected to receive based on their availability for transportation-
related prime contracts and subcontracts that IDOT awarded during the study period. Disparity
analysis results by individual group indicated that Subcontinent Asian American-owned
businesses (disparity index of 70) and non-Hispanic white woman-owned businesses

(disparity index of 51) exhibited substantial disparities.
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Figure 7-2.
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IDOT used DBE contract goals to award most of the transportation-related contracts that it
awarded during the study period. The disparity analysis results shown in Figure 7-2 are largely
reflective of the use of those measures. A crucial question is whether any disparities exist
between the participation and availability of minority- and woman-owned businesses on
contracts that IDOT awarded without the use of such goals.

Results by goals status. IDOT used DBE contract goals to award most of its contracts during
the study period to encourage the participation of minority- and woman-owned businesses.
IDOT’s use of DBE contract goals is a race- and gender-conscious measure. It is useful to examine
disparity analysis results separately for contracts that IDOT awarded with the use of DBE
contract goals (goal contracts) and contracts that IDOT awards without the use of goals (no-goal
contracts). Assessing whether any disparities exist for no-goal contracts provides useful
information about outcomes for minority- and woman-owned businesses on contracts that IDOT
awarded in a race and gender-neutral environment and whether there is evidence that certain
groups face any discrimination or barriers as part of the agency’s contracting.? 45

Figure 7-3 presents disparity analysis results separately for goal and no-goal contracts. As
shown in Figure 7-3, minority- and woman-owned businesses considered together showed a
disparity that was close to the threshold of being considered substantial on goal contracts
(disparity index of 83). Moreover, they showed a substantial disparity on no-goal contracts
(disparity index of 39). Disparity analysis results by individual group indicated that:

®  Subcontinent Asian American-owned businesses (disparity index of 75) and non-Hispanic
white woman-owned businesses (disparity index of 53) exhibited substantial disparities on
goal contracts; and

3 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713 F.3d
1187,1192,1196 (9th Cir. 2013).

4 Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950, 985, 987-88 (10t Cir. 2003), cert. denied, 540 U.S.
1027,124 S. Ct. 556 (2003).

5 H. B. Rowe Co., Inc. v. W. Lyndo Tippett, NCDOT, et al., 615 F.3d 233,246 (4th Cir. 2010).
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m  All groups except Asian Pacific American-owned businesses (disparity index of 108)
exhibited substantial disparities on no-goal contracts.

Taken together, the results presented in Figure 7-3 show that IDOT’s use of DBE contract goals is
somewhat effective in encouraging the participation of minority- and woman-owned businesses
in its contracts. Moreover, those results indicate that when IDOT does not use race- and gender-
conscious measures, nearly all relevant business groups suffer from substantial underutilization
in IDOT’s transportation-related contracting.

Figure 7-3. [l Goal contracts No-goal contracts
Disparity indices for goal
and no-goal contracts
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Results by contract role. Many minority- and woman-owned businesses are small businesses
and thus often work as subcontractors. In addition, IDOT’s use of DBE contract goals is a
subcontracting program, so the use of those goals does not directly affect the participation of
minority- and woman-owned businesses in prime contracts. Thus, it is useful to examine
disparity analysis results separately for prime contracts and subcontracts to provide additional
information about outcomes for minority- and woman-owned businesses on contracts that IDOT
awarded during the study period. Thus, it is also useful to examine disparity analysis results
separately for prime contracts and subcontracts to provide additional information about
outcomes for minority- and woman-owned businesses on contracts that IDOT awarded in a race-
and gender-neutral environment. Figure 7-4 presents those results. As shown in Figure 7-4,
whereas minority- and woman-owned businesses considered together did not show a disparity
for subcontracts (disparity index of 139), they showed a substantial disparity for prime
contracts (disparity index of 34).
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Disparity analysis results by individual group indicated that:

m  All groups except Asian Pacific American-owned businesses (disparity index of 91)
exhibited substantial disparities on prime contracts; and

m  Subcontinent Asian American-owned businesses (disparity index of 74) exhibited a
substantial disparity on subcontracts.

Results by funding source. IDOT’s implementation of the Federal DBE Program applies
specifically to the agency’s Federal Highway Administration (FHWA)-funded contracts. As a
result, it is useful to examine disparity analysis results separately for IDOT’s FHWA-funded
contracts and state-funded contracts. (The study team considered a contract to be FHWA-funded
if it included at least one dollar of FHWA funding.) Figure 7-5 presents those results. Minority-
and woman-owned businesses considered together showed a disparity that was close to the
threshold of being considered substantial on FHWA-funded contracts (disparity index of 82).
They also showed a substantial disparity on state-funded contracts (disparity index of 69).
Disparity analysis results by group indicated that:

m  Subcontinent Asian American-owned businesses (disparity index of 46) and non-Hispanic
white woman-owned businesses (disparity index of 54) exhibited substantial disparities on
FHWA-funded contracts; and

m  Black American-owned businesses (disparity index of 71) and non-Hispanic white woman-
owned businesses (disparity index of 43) exhibited substantial disparities on state-funded
contracts.
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Results by industry. IDOT’s transportation-related contracting is made up of both
construction and professional services contracts. (However, the vast majority of IDOT’s
transportation-related contracting is in construction.) BBC examined disparity analysis results
separately for IDOT’s transportation-related construction and professional services contracts. As
shown in 7-6, whereas minority- and woman-owned businesses did not show a substantial
disparity on professional services contracts (disparity index of 95), they did show a substantial
disparity on construction contracts (disparity index of 76). Disparity analysis results by
individual group indicated that:

m  Subcontinent Asian American-owned businesses (disparity index of 39) and non-Hispanic
white woman-owned businesses (disparity index of 49) exhibited substantial disparities on
construction contracts. In addition, Asian Pacific American-owned businesses exhibited a
disparity index that was close to the threshold of being considered substantial (disparity
index of 81); and

®  Only Black American-owned businesses (disparity index of 52) exhibited a substantial
disparity on professional services contracts.
C. Statistical Significance of Disparity Analysis Results

Statistical significance tests allow researchers to test the degree to which they can reject random
chance as an explanation for any observed quantitative differences. In other words, a statistically
significant difference is one that one can consider to be reliable or real.
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Figure 7-6.
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Monte Carlo analysis. BBC used an algorithm that relies on repeated, random simulations to
examine the statistical significance of disparity analysis results. That approach is referred to as a
Monte Carlo analysis. Figure 7-7 provides additional information about how the study team used
a Monte Carlo method to test the statistical significance of disparity analysis results.

Results. BBC used Monte Carlo analysis to test whether the disparities that the study team
observed on all contracts considered together, prime contracts, and no-goals contracts were
statistically significant. BBC identified substantial disparities for minority- and woman-owned
businesses considered together and for certain racial/ethnic and gender groups considered
separately on those contract sets. Examining whether disparities are statistically significant is
particularly instructive for no-goal contracts and prime contracts, because they provide
information about outcomes for minority- and woman-owned businesses in the absence of
IDOT’s use of race- and gender-conscious measures.

Figure 7-8 presents results from the Monte Carlo analysis as they relate to the statistical
significance of disparities that the study team observed on all contracts considered together,
prime contracts, and no-goal contracts. We tested statistical significance for all minority- and
woman-owned businesses considered together and separately for non-Hispanic white woman-
owned businesses and for all minority-owned businesses considered together.
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Figure 7-7.
Monte Carlo Analysis

BBC began the Monte Carlo analysis by examining individual contract elements. For each contract
element, BBC’s availability database provided information on individual businesses that are
available for that contract element based on type of work, contractor role, and contract size. BBC
assumed that each available business had an equal chance of winning that contract element and
used Monte Carlo simulations to randomly choose a business from the pool of available businesses
to win the contract element. Thus, for example, the odds of a non-Hispanic white woman-owned
business receiving that contract element were equal to the number of non-Hispanic white woman-
owned businesses available for the contract element divided by the total number of businesses
available for the contract element.

The Monte Carlo simulation repeated the above process for all other elements in a particular set of
contracts. The output of a single Monte Carlo simulation for all contract elements in the set
represented the simulated participation of minority- and woman-owned businesses by group for
that set of contract elements. The entire Monte Carlo simulation was then repeated 1 million times
for each set of contracts. The combined output from all 1 million simulations represented a
probability distribution of the overall participation of minority-owned businesses and woman-
owned businesses if contracts were awarded randomly based on the availability of relevant
businesses working in the local marketplace.

The output of the Monte Carlo simulations represents the number of simulations out of 1 million
that produced simulated participation that was equal or below the actual observed participation for
each racial/ethnic and gender group and for each set of contracts. If that number was less than or
equal to 25,000 (i.e., 2.5% of the total number of simulations), then BBC considered that disparity
index to be statistically significant at the 95 percent confidence level. If that number was less than
or equal to 50,000 (i.e., 5.0% of the total number of simulations), then BBC considered that
disparity index to be statistically significant at the 90 percent confidence level.

The results from the Monte Carlo analysis revealed that:

The substantial disparity that minority- and woman-owned businesses considered together
exhibited on all contracts was statistically significant at the 95 percent confidence level.
The substantial disparity that non-Hispanic white woman-owned businesses exhibited was
also statistically significant.

The substantial disparity that minority- and woman-owned businesses considered together
exhibited on prime contracts was statistically significant at the 95 percent confidence level.
In addition, the substantial disparities that non-Hispanic white woman-owned businesses
and all minority-owned businesses exhibited on prime contracts were statistically
significant.

The substantial disparity that minority- and woman-owned businesses considered together
exhibited on no-goal contracts was statistically significant at the 95 percent confidence
level. In addition, the substantial disparities that non-Hispanic white woman-owned
businesses and all minority-owned businesses exhibited on no-goal contracts were
statistically significant.
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Figure 7-8.
Monte Carlo simulation results for disparity analysis results

Probability of
Disparity disparity being Statistically

Contract set and business group Index due to chance significant?

All contracts

All minority- and woman-owned 78 <0.1 % Yes
All minority-owned 137 N/A N/A
Non-Hispanic white woman-owned 51 <0.1 % Yes

Prime contracts

All minority- and woman-owned 34 <0.1% Yes
All minority-owned 62 <0.1 % Yes
Non-Hispanic white woman-owned 23 <0.1% Yes

No-goal contracts

All minority- and woman-owned 39 <0.1 % Yes
All minority-owned 42 <0.1% Yes
Non-Hispanic white woman-owned 37 <0.1 % Yes

Notes: Numbers rounded to nearest tenth of 1 percent.
Numbers may not add to totals due to rounding.

Source: BBC Research & Consulting disparity analysis.

D. Case Study Analysis

BBC completed a case study analysis to assess whether characteristics of IDOT’s bid and
proposal evaluation processes help to explain any of the disparities that the study team
observed for prime contracts. BBC analyzed bid and proposal information on contracts that
IDOT awarded during the study period.

Construction. BBC examined bid information for 3,149 construction contracts that IDOT
awarded during the study period. In total, IDOT received 10,943 bids for those contracts.

Number of bids from minority- and woman-owned businesses. Minority- and woman-owned
businesses submitted 1,320 of the 10,943 bids (12%) that the study team examined:

m  Six percent of all bids (676 bids) came from minority-owned businesses (46 different
businesses); and

m  Six percent of all bids (644 bids) came from woman-owned businesses (49 different
businesses).

Success of bids. BBC also examined the percentage of bids that minority- and woman-owned
businesses submitted that resulted in contract awards. As shown in Figure 7-9, 17 percent of the
bids that minority-owned businesses submitted resulted in contract awards, which was lower
than the percent of bids that majority-owned businesses submitted that resulted in contract
awards (30%). Of the bids that woman-owned businesses submitted, 24 percent resulted in
contract awards, also lower than the percent of bids that majority-owned businesses submitted
that resulted in contract awards.
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Figure 7-9.
Percentage of bids on construction
contracts that resulted in contract awards
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Based on analysis of 10,943 bids on 3,149 contracts.
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Professional services. BBC examined proposal information for 300 professional services
contracts that IDOT awarded during the study period. In total, IDOT received 4,428 proposals

for those contracts.

Number of proposals from minority- and woman-owned businesses. Minority- and woman-
owned businesses submitted 1,698 of the 4,428 proposals (16%) that the study team examined:

(77 different businesses); and

(31 different businesses).

Twelve percent of all proposals (1,271 proposals) came from minority-owned businesses

Four percent of all proposals (427 proposals) came from woman-owned businesses

Success of bids. BBC also examined the percentage of proposals that minority- and woman-
owned businesses submitted that resulted in contract awards. As shown in Figure 7-10,
6 percent of the proposals that minority-owned businesses submitted resulted in contract

awards, which was similar to the percent of proposals that majority-owned businesses
submitted that resulted in contract awards (7%). Of the proposals that white woman-owned
businesses submitted, 8 percent resulted in contract awards, also similar to the percent of

proposals that majority-owned businesses submitted that resulted in contract awards.

Figure 7-10.
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CHAPTER 8.
Overall DBE Goal

As part of its implementation of the Federal Disadvantaged Business Enterprise (DBE) Program,
the Illinois Department of Transportation (IDOT) is required to set an overall goal for DBE
participation in its Federal Highway Administration (FHWA)-funded contracts.! Agencies that
implement the Federal DBE Program must develop overall DBE goals every three years.
However, the overall DBE goal is an annual goal in that an agency must monitor DBE
participation in its FHWA-funded contracts every year. If DBE participation for a particular year
is less than the overall DBE goal, then the agency must analyze the reasons for the difference and
establish specific measures to enable it to meet the goal in the next year.

IDOT must prepare and submit a Goal and Methodology document to FHWA that presents its
overall DBE goal that is supported by information about the steps that the agency took to
develop the goal. IDOT last developed an overall DBE goal for FHWA-funded contracts for federal
fiscal years (FFYs) 2014 through 2016.2 The agency established an overall DBE goal of 22.77
percent for that time period. IDOT indicated to FHWA that it planned to meet the goal through
the use of a combination of race- and gender-neutral and race- and gender-conscious program
measures.

IDOT is required to develop a new goal for FFYs 2019 through 2021. Chapter 8 provides
information that IDOT might consider as part of setting its new overall DBE goal. Chapter 8 is
organized in two parts that are based on the two-step process that 49 Code of Federal
Regulations (CFR) Part 26.45 outlines for agencies to set their overall DBE goals:

A. Establishing a base figure; and

B. Considering a step-2 adjustment.

A. Establishing a Base Figure

Establishing a base figure is the first step in calculating an overall goal for DBE participation in
IDOT’s FHWA-funded transportation contracts. For the purposes of establishing a base figure,
the availability analysis was limited to the availability of potential DBEs—minority- and woman-
owned businesses that are currently DBE-certified or appear that they could be DBE-certified
based on revenue requirements described in 49 CFR Part 26.65—for FHWA-funded prime
contracts and subcontracts that IDOT awarded during the study period. Figure 8-1 presents the
availability of potential DBEs for the FHWA-funded construction and professional services prime
contracts and subcontracts that IDOT awarded during the study period. As show in Figure 8-1,
potential DBEs might be expected to receive 17.6 percent of IDOT’s FHWA-funded prime

1 BBC considered any contract with at least $1 of FHWA funding as an “FHWA-funded contract” and includes the total value of
the contract in its pool of total FHWA-funded contracting dollars.

2 For FFY 2017, IDOT submitted an interim Goal and Methodology document to FHWA that maintained the goal of 22.77%.
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contract and subcontract dollars based on their availability for that work. IDOT might consider
17.6 percent as the base figure for its overall DBE goal if the agency anticipates that the types,
sizes, and locations of FHWA-funded contracts that it will award in the future will be similar to
the FHWA-funded contracts that it awarded during the study period.

Figure 8-1.
Availability components of the base figure

Base figure component

a. Business group b. Construction  c. Professional Services d. Total
Asian Pacific American-owned 0.4 % 1.7 % 0.4 %
Black American-owned 0.6 8.9 0.9
Hispanic American-owned 2.6 1.8 2.6
Native American-owned 0.0 0.0 0.0
Subcontinent Asian American-owned 0.9 4.5 1.0
Non-Hispanic white woman-owned 12.9 & 12_7
Total potential DBEs 17.3 % 248 % 17.6 %
Industry weight 97 % 3%

Note: Numbers rounded to nearest tenth of 1 percent and thus may not sum exactly to totals.

Source: BBC Research & Consulting availability analysis.

The base figure calculations reflect a weight of 0.97 for construction contracts and 0.03 for
professional services contracts based on the volume of FHWA-funded contract dollars that IDOT
awarded during the study period. If IDOT expects that the distributions of FHWA-funded
construction and professional services contract dollars will change substantially in the future,
the agency might consider applying different weights to the corresponding base figure
components.

B. Considering a Step-2 Adjustment

The Federal DBE Program requires IDOT to consider a potential step-2 adjustment to its base
figure as part of determining its overall DBE goal. IDOT is not required to make a step-2
adjustment as long as it considers appropriate factors and explains its decision in its Goal and
Methodology document. The Federal DBE Program outlines several factors that an agency must
consider when assessing whether to make a step-2 adjustment to its base figure:

1. Current capacity of DBEs to perform work, as measured by the volume of work DBEs have
performed in recent years;

2. Information related to employment, self-employment, education, training, and unions;

3. Any disparities in the ability of DBEs to get financing, bonding, and insurance; and

4. Other relevant data.3

349 CFR Section 26.45.
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BBC Research & Consulting (BBC) completed an analysis of each of the above step-2 factors.
Much of the information that BBC examined was not easily quantifiable but is still relevant to
IDOT as it determines whether to make a step-2 adjustment.

1. Current capacity of DBEs to perform work, as measured by the volume of work
DBEs have performed in recent years. The United States Department of Transportation’s
(USDOT’s) “Tips for Goal-Setting” suggests that agencies should examine data on past DBE
participation in their USDOT-funded contracts in recent years. USDOT further suggests that
agencies should choose the median level of annual DBE participation for those years as the
measure of past participation:

Your goal setting process will be more accurate if you use the median (instead of
the average or mean) of your past participation to make your adjustment because
the process of determining the median excludes all outlier (abnormally high or
abnormally low) past participation percentages.*

Figure 8-2 presents past DBE participation based on IDOT’s Uniform Reports of DBE Awards or
Commitments and Payments as reported to FHWA. According to IDOT’s Uniform Reports,
median DBE participation in IDOT’s FHWA-funded contracts from FFYs 2012 through 2016 was
14.6 percent.

Figure 8-2.

Past certified DBE participation in FHWA- iy DBE Attainment D’::E":all Dif

funded contracts, FFYs 2012-2016 ainmen od HIErence
2012 15.89 % 22.77 % -6.9 %

Source:

Commitments/Awards reported on IDOT’s Uniform Reports of DBE 2013 14.36 22.717 8.4

Awards/Commitments and Payments. 2014 14.60 22.77 -8.2
2015 15.53 22.77 -7.2
2016 13.77 22.77 -9.0

The information about past DBE participation supports a downward adjustment to IDOT’s base
figure. If IDOT were to use the approach that USDOT outlined in “Tips for Goals Setting” based on
Uniform Reports of DBE Awards/Commitments and Payments, the overall goal would be the
average of the 17.6 percent base figure and the 14.6 percent median past DBE participation,
yielding a potential overall DBE goal of 16.1 percent. BBC’s analysis of DBE participation in
IDOT’s FHWA-funded contracts indicates DBE participation (12.6%) that is also lower than the
base figure. If IDOT were to adjust its base figure based on DBE participation information from
the disparity study, it might consider taking the average of the 17.6 percent base figure and the
12.6 percent DBE participation, yielding a potential overall DBE goal of 15.1 percent.

2. Information related to employment, self-employment, education, training, and
unions. Chapter 3 summarizes information about conditions in the local contracting industry
for minorities; women; and minority- and woman-owned businesses. Additional information
about quantitative and qualitative analyses of conditions in the local marketplace are presented

4 Section I11 (A)(5)(c) in USDOT’s “Tips for Goal-Setting in the Federal Disadvantaged Enterprise (DBE) Program.”
http://www.osdbu.dot.gov/DBEProgram/tips.cfm
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in Appendices C and E. BBC’s analyses indicate that there are barriers that certain minority
groups and women face related to human capital, financial capital, and business ownership in
the Illinois contracting industry. Such barriers may decrease the availability of minority- and
woman-owned businesses to obtain and perform the FHWA-funded contracts that IDOT awards,
which supports an upward adjustment to IDOT’s base figure.

3. Any disparities in the ability of DBEs to get financing, bonding, and insurance.
BBC'’s analysis of access to financing, bonding, and insurance also revealed quantitative and
qualitative evidence that minorities; women; and minority- and woman-owned businesses in
[llinois do not have the same access to those business inputs as non-Hispanic white men and
businesses owned by non-Hispanic white men (for details, see Chapter 3 and Appendices C
and D). Any barriers to obtaining financing, bonding, and insurance might limit opportunities for
minorities and women to successfully form and operate businesses in the Illinois contracting
marketplace. Any barriers that minority- and woman-owned businesses face in obtaining
financing, bonding, and insurance would also place those businesses at a disadvantage in
competing for IDOT’s FHWA-funded prime contracts and subcontracts. Thus, information from
the disparity study about financing, bonding, and insurance also supports an upward step-2
adjustment to IDOT’s base figure.

4. Other factors. The Federal DBE Program suggests that federal fund recipients also examine
“other factors” when determining whether to make step-2 adjustments to their base figures.>

Success of businesses. There is quantitative evidence that certain groups of minority- and
woman-owned businesses are less successful than businesses owned by non-Hispanic white
men and face greater barriers in the marketplace, even after accounting for race- and gender-
neutral factors. Chapter 3 summarizes that evidence and Appendix C presents corresponding
quantitative analyses. There is also qualitative evidence of barriers to the success of minority-
and woman-owned businesses, as presented in Appendix D. Some of that information suggests
that discrimination on the basis of race/ethnicity and gender adversely affects minority- and
woman-owned businesses in the local contracting industry. Thus, information about the success
of businesses also supports an upward step-2 adjustment to IDOT’s base figure.

Evidence from disparity studies conducted within the jurisdiction. USDOT suggests that federal
fund recipients also examine evidence from disparity studies conducted within their
jurisdictions when determining whether to make adjustments to their base figures. There have
been several other disparity studies conducted for state agencies in Illinois in recent years

(e.g., for the State of Illinois and Illinois Tollway). However, those agencies’ contracts differ
substantially in terms of size and type from the FHWA-funded contracts that IDOT awarded
during the study period. In addition, the methodology that was used for those disparity studies is
substantially more limited than the methodology that BBC used to conduct IDOT’s disparity
study. Therefore, the results from other disparity studies are of limited use to IDOT in
determining whether to make an adjustment to its base figure.

549 CFR Section 26.45.
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Summary. Taken together, the quantitative and qualitative evidence that the study team
collected as part of the disparity study may support a step-2 adjustment to the base figure as
IDOT considers setting its overall DBE goal. As noted in USDOT’s “Tips for Goal-Setting:”

If the evidence suggests that an adjustment is warranted, it is critically important
to ensure that there is a rational relationship between the data you are using to
make the adjustment and the actual numerical adjustment made.¢

Based on information from the disparity study, there are reasons why IDOT might consider an
upward adjustment to its base figure:

m  [DOT might adjust its base figure upward to account for barriers that minorities and women
face in human capital and owning businesses in the local contracting industry. Such an
adjustment would correspond to a “determination of the level of DBE participation you
would expect absent the effects of discrimination.””

m  [DOT might also adjust its base figure in light of evidence of barriers that affect minorities;
women; and minority- and woman-owned businesses in obtaining financing, bonding, and
insurance, and evidence that certain groups of minority- and woman-owned businesses are
less successful than comparable businesses owned by non-Hispanic white men.

There are also reasons why IDOT might consider a downward adjustment to its base figure.
IDOT’s utilization reports for FFYs 2012 through 2016 indicated median annual DBE
participation of 14.6 percent for those years, which is lower than its base figure. USDOT’s “Tips
for Goal-Setting” suggests that an agency can make a step-2 adjustment by averaging the base
figure with past median DBE participation. BBC’s analysis of DBE participation in IDOT’s FHWA-
funded contracts also indicates DBE participation (12.6%) that is lower than the base figure. If
IDOT were to adjust its base figure based on DBE participation information from the disparity
study, it might consider taking the average of the 17.6 base figure and the 14.6 percent (or 12.6
percent) past DBE participation.

USDOT regulations clearly state that an agency such as IDOT is required to review a broad range
of information when considering whether it is necessary to make a step-2 adjustment— either
upward or downward—to its base figure. However, Tips for Goal-Setting states that an agency
such as IDOT is not required to make an adjustment as long as it can explain what factors it
considered and can explain its decision in its Goal and Methodology document.

6 USDOT. “Tips for Goal-Setting in the Federal Disadvantaged Enterprise (DBE) Program.”
http://www.osdbu.dot.gov/DBEProgram/tips.cfm.

7 49 CFR Section 26.45 (b).
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CHAPTER 9.
Program Measures

The Illinois Department of Transportation (IDOT) uses a combination of race- and gender-
neutral measures and race- and gender-conscious measures to encourage the participation of
minority- and woman-owned businesses in its contracting as part of its implementation of the
Federal Disadvantaged Business Enterprise (DBE) Program. Race- and gender-neutral measures
are measures that are designed to encourage the participation of all businesses—or, all small
businesses—in an agency’s contracting. Participation in such measures is not limited to
minority- and woman-owned businesses or to certified DBEs. In contrast, race- and gender-
conscious measures are measures that are designed to specifically encourage the participation of
minority- and woman-owned businesses in an agency’s contracting (e.g., using DBE goals on
individual contracts).

As part of the Federal DBE Program, an agency is required to set an overall goal for DBE
participation in its USDOT-funded contracts every three years.! Although an agency is required
to set the goal every three years, the overall DBE goal is an annual goal in that the agency must
monitor DBE participation in its USDOT-funded contracts every year. If DBE participation for a
particular year is less than the overall DBE goal, then the agency must analyze the reasons for
the difference and establish specific measures that enable the agency to meet the goal in the next
year. As part of setting its overall DBE goal, an agency must also determine whether it can meet
its goal solely through race- and gender-neutral measures or whether race- and gender-
conscious measures are also needed. The United States Department of Transportation (USDOT)
offers guidance concerning how a transportation agency should project the portion of its overall
DBE goal that it will meet through race- and gender-neutral and race- and gender-conscious
measures including the following:

m  USDOT Questions and Answers about 49 CFR Part 26;2
m USDOT’s “Tips for Goal-Setting,”;3 and
m  Federal Highway Administration (FHWA)’s Overall DBE Goal template. Figure

9-1 presents an excerpt from that template.

Based on 49 Code of Federal Regulations (CFR) Part 26 and the resources above, general areas of
questions that transportation agencies might ask related to making any projections include:

1 http://www.gpo.gov/fdsys/pkg/FR-2011-01-28 /html/2011-1531.htm

2 https://www.transportation.gov/civil-rights/disadvantaged-business-enterprise/official-questions-and-answers-gas-
disadvantaged

enterprise
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A. Isthere evidence of discrimination within the
local transportation contracting marketplace
for any racial/ethnic or gender groups?

B. What has been the agency’s past experience in
meeting its overall DBE goal?

C. What has DBE participation been when the
agency did not use race- or gender-conscious
measures?*

D. What is the extent and effectiveness of race-
and gender-neutral measures that the agency
could have in place for the next fiscal year?

Chapter 9 is organized around each of those general
areas of questions.

A. Is there evidence of discrimination
within the local transportation
contracting marketplace for any
racial/ethnic or gender groups?

As presented in Chapter 3 as well as in Appendices C
and D, BBC Research & Consulting (BBC) examined
conditions in the Illinois marketplace related to
human capital, financial capital, business ownership,
and business success. There is substantial
quantitative evidence of barriers for minority- and
woman-owned businesses overall and for specific

Figure 9-1.

Excerpt from Explanation of
Approval of [State] DBE Goal Setting
Process for FY [Year]

You must also explain the basis for the
State’s race-neutral /race-conscious division
and why it is the State’s best estimate of the
maximum amount of participation that can
be achieved through race-neutral means.
There are a variety of types of information
that can be relied upon when determining a
recipient's race-neutral/race-conscious
division. Appropriate information should
give a sound analysis of the recipient’s
market, the race-neutral measures it
employs and information on contracting in
the recipient’s contracting area. Information
that could be relied on includes: the extent
of participation of DBEs in the recipient’s
contracts that do not have contract goals;
past prime contractors’ achievements;
excess DBE achievements over past goals;
how many DBE primes have participated in
the state’s programs in the past; or
information about state, local or private
contracting in similar areas that do not use
contracting goals and how many minority
and women'’s businesses participate in
programs without goals.

groups related to those business inputs and outcomes. Qualitative information also indicated
evidence of barriers and discrimination affecting the local marketplace. However, some minority
and woman business owners that the study team interviewed as part of the disparity study did
not think that their businesses had been affected by any race- or gender-based discrimination.
IDOT should review the information about marketplace conditions presented in this report as
well as other information it may have when considering the extent to which it can meet its
overall DBE goal through race- and gender-neutral measures.

B. What has been the agency’s past experience in meeting its overall DBE

goal?

Figure 9-2 presents the participation of certified DBEs in IDOT’s FHWA-funded transportation
contracts in recent years, as presented in IDOT reports to USDOT. Based on information about

4To assess that question, USDOT guidance suggests evaluating: (a) DBE participation in the agency’s prime contracts when
race- or gender-conscious measures were not used; (b) DBE participation in the agency’s subcontracts when race- or gender-
conscious measures were not used; DBE participation in other state/ local or private sector organizations’ contracting when

race- or gender-conscious measures were not used.
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awards and commitments to DBE-certified businesses, IDOT has not met its overall DBE goal in
recent years. In federal fiscal years (FFYs) 2012 through 2016, DBE awards and commitments on
FHWA-funded contracts was below IDOT’s overall DBE goal by an average of 7.9 percentage
points. IDOT applied race- and gender-conscious DBE contract goals to many FHWA-funded
transportation contracts during those years.

Figure 9-2.

Past certified DBE participation on FHWA- : ALITEL :

funded contracts, FFY 2012-2016 FFY DBE Attainment DBE Goal Difference

Source: 2012 15.89 % 22.77 % -6.9 %

Commitments/Awards reported on IDOT’s Uniform Reports of DBE 2013 14.36 22.77 -8.4

Awards/Commitments and Payments. 2014 14.60 22.77 -8.2
2015 15.53 22.77 -7.2
2016 13.77 22.77 9.0

C. What has DBE participation been when the agency did not use race- or
gender-conscious measures?

IDOT applied race- and gender-conscious DBE contract goals to many FHWA-funded
transportation contracts during the study period (October 1, 2012 through September 30, 2016).
IDOT also applied DBE contract goals to many of its state-funded contracts during that same
time period. However, during the study period, the agency did not use race- or gender-conscious
program measures to award more than $600 million of transported-related contracts during the
study period. DBE participation in those contracts was 8.4 percent.

D. What is the extent and effectiveness of race- and gender-neutral
measures that the agency could have in place for the next fiscal year?

When determining the extent to which IDOT could meet its overall DBE goal through the use of
race- and gender- neutral measures, the agency should review the neutral measures that it and
other local organizations already have in place. IDOT should also review measures that it has
planned, or could consider, for future implementation. BBC reviewed race- and gender-neutral
measures that IDOT currently uses to encourage the participation of minority- and woman-
owned businesses in its contracting. In addition, BBC reviewed race- and gender-neutral
measures that other agencies in Illinois use.

IDOT’s race- and gender-neutral measures. IDOT uses myriad race- and gender-neutral
measures to encourage the participation of small businesses—including many minority- and
woman-owned businesses—in its contracting. IDOT uses the following types of race- and
gender-neutral measures as part of its efforts to comply with the Federal DBE Program:

m  Advocacy and outreach efforts;

m  Business development programs;

m  Mentor-protégé program; and

[ Financial assistance.
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Advocacy and outreach efforts. IDOT participates in various advocacy and outreach efforts
including hosting networking events and using communications that target the contracting
community.

Communications. IDOT communicates with DBEs through e-mail, its website, its integrated DBE
database, and its vendor prequalification lists. IDOT uses its databases of vendors as well as its
website to announce contracting opportunities, special events, and new program initiatives.

Today’s Challenge Tomorrow’s Reward (TCTR) Conference. IDOT hosts its annual TCTR
Conference to provide information about IDOT programs, initiatives, and upcoming projects to
the contracting community. On average, the conference attracts approximately 350 participants
each year and provides opportunities for contractors to network amongst themselves as well as
with trade associations; state and federal government representatives; and IDOT staff.

Webinars. IDOT hosts regular webinars on a variety of topics relevant to the contracting
community, small businesses, and DBEs. The webinars are designed to not only provide
information about IDOT projects and initiatives but to also solicit feedback from the contracting
community.

District meetings. Individual IDOT districts also host their own networking meetings and pre-
bid events to provide information about upcoming projects and allow prime and subcontractors
to meet and make potential business connections.

Business development programs. IDOT administers a number of business development
programs designed to provide small businesses and DBEs with technical skills and training to
increase DBEs’ competitiveness in the transportation contracting industry.

Foundation for Growth. IDOT implements the Foundation for Growth Business Development
Program to provide a structured process for DBEs to receive firm-specific training and guidance
to help them grow and become more competitive in the transportation contracting industry. The
program provides DBEs with full business analyses, tailored training, and other opportunities to
help them diversify their lines of work. Businesses join the program for one or two years based
on the stage in which their business is when they join. In order to apply for the program, DBEs
must submit a needs assessment.

Supportive Services Program. IDOT’s Supportive Services Program provides technical and
management assistance to qualifying businesses in all areas of business development including
cash flow and financing; business planning; website development and marketing; estimating and
bidding; and prequalification requirements. The program is executed through a partnership with
a network of consultants who provide management and technical advice. The Supportive
Services Program is provided free of charge to IDOT-certified DBEs, businesses seeking IDOT
DBE certification, state-certified DBEs who have been awarded IDOT contracts, and prime
contractors doing business with IDOT.

Highway Construction Careers Training Program (HCCTP). In partnership with the Illinois
Community College Board, IDOT created the HCCTP. Through HCCTP, IDOT partners with
community colleges throughout the agency’s nine districts to provide technical training. The
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program includes an eight to ten week course—held two to three times per academic year—that
provides in-depth training in highway construction-related skills such as job readiness,
Occupational Safety and Health Administration certification, and math for construction trades.
IDOT encourages the participation of minorities, women, and disadvantaged individuals in the
program and provides financial incentives for prime contractors to hire HCCTP graduates on
certain IDOT contracts.

Small Business Enterprise (SBE) compliance workshops. IDOT’s Bureau of Small Business
Enterprises offers workshops to DBEs and trade associations on various compliance issues. The
workshops are designed to assist prime and subcontractors successfully comply with the DBE
program and adhere to and understand Commercially Useful Function Reviews to ensure
maximum goal credit on IDOT projects.

Mentor-protégé program. IDOT administers a mentor-protégé program for construction and
consultant engineering services. The program is intended to help businesses increase their
expertise and experience in a variety of work categories and improve their ability to perform
more complex work. As part of the program, mentor-protégé partners develop a plan that
outlines their goals and expectations; establish monitoring and reporting practices; define the
duration of the relationship; and identify services and resources that the mentor will provide the
protégé. As part of the relationship, the mentor must provide the protégé with a commercially
useful function in the performance of an IDOT contract.

Financial assistance. In 2013, the State of Illinois adopted Public Act 98-0117 which created the
IDOT Disadvantaged Business Enterprise Working Capital Revolving Fund Loan Program (DBE
Loan Program). The DBE Loan Program provides assistance to DBEs that are ready, willing, and
able to participate in the agency’s construction contracts. The program helps DBEs with project
financing costs through the availability of low-interest lines of credit. In order to qualify for a
loan, DBEs must submit an application to IDOT’s Bureau of Small Business Enterprises for pre-
approval. Upon award of contracts, DBEs then submit notices of award to the Bureau of Small
Business Enterprises, and their loans are in-turn submitted to the Loan Selection Committee for
review and approval. Fund control agents work directly with recipient DBEs to develop a loan
repayment plan and monitor progress towards repayment. As part of the loan program, DBEs
also receive credit restoration training, project scheduling assistance, and other supportive
services to ensure successful participation in the program.

Other agencies’ program measures. In addition to the race- and gender-neutral measures
that IDOT currently uses, there are a number of race- and gender-neutral program measures that
other agencies in Illinois use to encourage the participation of minority- and woman-owned
businesses. Figure 9-3 provides examples of those measures.
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Figure 9-3.
Examples of race- and gender-neutral programs that other agencies in lllinois use

Examples in the local marketplace

Illinois Department of Central Management Services (CMS) provides a free brochure of valuable information on
how to sell products and services, register as a Vendor, how to look up other Vendors, Vendor Payment
programs, and much more. CMS hosts events on a monthly basis for small business owners to network and
attend workshops. Most of the events are free.

Peoria Illinois U.S. Export Assistance Center provides counseling and advice to small- and medium-sized
businesses located in Illinois to help businesses expand internationally. The organization provides resources
online via webinar or PDF brochures that consist of information on markets abroad, international partner
contacts, and advocacy services. From 2013 to 2014 they assisted with 1,343 exports generating $879 million.
The organization also provides assistance on obtaining grants and contracts.

The Department of Labor’s Office of Small and Disadvantaged Business Utilization (OSDBU) is an advocacy and
advisory office responsible for promoting the use of small, disadvantaged, minority-owned, woman-owned,
veteran-owned, service-disabled veteran-owned, and HUBZone small businesses within the U.S. Department of
Commerce's (DOC) acquisition process. The goal of OSDBU is to connect small businesses with federal and state
information by following the Small Business Procurement requirements. The OSDBU provides online trainings
and a small business resource center available to all small business owners.

The City of Peoria Economic Development created Grow Peoria with state and local incentives to increase
investment and employment in the area. The organization provides business assistance with enterprise zoning,
tax increment financing, revolving loan fund, minority business development programs, local business assistance
programs, and other government assistance programs. The City of Peoria Economic Development also hosts
events on a monthly basis for business owners at no charge. The industries they try to target include specialized
manufacturing, healthcare, and innovation and technology.

The Polsky Small Business Growth Program focuses on supporting small business owners by helping grow and
achieve the next level of success. The Polsky Small Business Growth Program gets funding from JPMorgan Chase

Business and is part of the nationwide Ascend 2020 program, which partners with top universities and institutions to

Development provide business assistance and opportunities for minority-owned, woman-owned, and veteran-owned

businesses in major metropolitan areas including Atlanta; Chicago; Los Angeles; San Francisco; Seattle; and
Washington, D.C. The Polsky Center will partner with outside organizations like Accion, LISC, CASE, and the
Chicago Urban League to find ways to provide additional financing and coaching. Polsky host events for small
businesses like information sessions, networking events, workshops, and forums. Some events are free but
others can cost up to $75.

Chicago Anchors for a Strong Economy (CASE)—a division of World Business Chicago—is a network of
Chicagoland anchor institutions, small businesses, and community partners committed to collectively impacting
neighborhood economic development through local purchasing, hiring, and investments. Anchor institutions
consist of universities, cultural institutions, hospitals, governments, and businesses. CASE helps with
procurement, workforce development, business development, and neighborhood development.

Northwest lllinois Development Alliance (NIDA) is a resource for entrepreneurial start-ups and small businesses.
NIDA is a nonprofit economic development corporation developed to retain, expand, and diversify businesses in
the City of Freeport, Stephenson County, and northwest lllinois. NIDA works with businesses in industries like
advanced manufacturing; healthcare products and services; value-added agri-business; and warehousing and
logistics. NIDA works with both the public and private sector to maximize the effectiveness of economic
development and costs.

The Small Business Innovation Research (SBIR) and Small Business Technology Transfer (STTR) programs provide
qualified small businesses with opportunities to propose innovative projects that meet specific federal needs.
Those programs offer more than $2 billion dollars annually to support the research and development of
technology by small businesses across the nation. Federal agencies set aside a portion of their extramural R&D
budget to be awarded to small businesses. Entrepreneurs can get anywhere from $150,000 to $1 million in
capital to determine a technology’s feasibility and develop a prototype. SBIR and STTR offer free guidance with
submitting proposals; training two times a year about the SBIR and STTR program; and workshops about SBIR
funding. This program is offered to East Central lllinois entrepreneurs.
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Figure 9-3. (continued)
Examples of race- and gender-neutral programs that other agencies in lllinois use

Program type Examples in the local marketplace

RetireMax Insurance provides with insurance assistance to small and home-based businesses located in lllinois.
RetireMax learns about businesses and industries so its risk-management experts can assess the risk that
businesses may face and implement a prevention and risk-management solution. RetireMax provides free online
resources provided by the Insurance Information Institute, U.S. Small Business Administration, and Insure
U-Small Business to help business owners better understand insurance needs.

Accion Chicago is a nonprofit that helps communities grow by investing in people who build businesses and
generate jobs in their neighborhoods. Accion provides customized capital solutions and one-on-one coaching to
underserved entrepreneurs in lllinois and Northwest Indiana. Small business Loans range from $500 to $100,000
with terms of six to 72 months. Accion offers four programs that assist different individuals with financial needs:
Tory Burch Foundation Capital Program, Accion Edge, Small Business Loan Program, and Seed Chicago.

Growth Corp is a nonprofit organization empowered by the U.S. Small Business Administration to organize the
504 lending program for small businesses throughout the entire state of Illinois. The 504 Loan Program provides
small business owners with financing to acquire land, buildings, machinery, or equipment. Financing is available
up to 90 percent of the project cost with low fixed-interest rates.

There are a host of companies that provide insurance for small business protection including General Liability
Capital, bonding, Insurance, Professional Liability Insurance, Business Liability Insurance, Workers’ Compensation Insurance, and
and insurance  Employment Practices Liability Insurance. Those types of coverage are available to all business owners in lllinois
at affordable rates. Some of the companies include Insure on, The Hartford, Nationwide, Allstate, Hiscox, E-
Insurance, State Farm, Business Insurance USA, Net quote, and Illinois Trusted Choice.

The State of Illinois has partnered with multiple companies throughout the state that offer loan programs. The
loan programs are available to all small and new businesses, offering loans from 10 percent to 50 percent of the
total value of the project with affordable interest rates. The State's partners include Community Service Block
Grant Loan Program, lllinois Capital Access Program, lllinois State Treasures Office, Enterprise Zone Participation
Loan Program, The lllinois Finance Authority, Minority, Women and Disabled Participation Loan Program,
Participation Loan Program, Revolving Line of Credit Program, and Rural Micro-Business Participation Loan
Program. Each partnership has different qualifications and requirements.

Illinois Surety Bonds guarantee that specific tasks are fulfilled by bringing together the principal, oblige, and
surety in a mutual and legally binding contract. Surety Bonds helps business owners with streamlining,
simplifying, and applying for the correct Bond. Surety Bonds has a program for individuals with bad credit called
Bad Credit Bonding Program through which the organization has approved 99 percent of applicants no matter
their financial situation. Surety Bond provides learning material online at no charge. Those materials include
webinars, written resources, and cost calculators. Some of the popular Surety Bonds include license and permit;
construction; commercial; and court bonds.
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Figure 9-3. (continued)
Examples of race- and gender-neutral programs that other agencies in lllinois use

Program type Examples in the local marketplace

Service Corps of Retired Executives (SCORE) is a nonprofit association located throughout lllinois
offering free education, counseling, and many other resources for starting a Small Business. The
program is offered to all U.S. citizens with free mentoring and low-cost trainings. The organization
also conducts a variety of workshops online and in-person that address many of the essential
techniques necessary for establishing and managing a successful business. SCORE is located
throughout the United States.

The SBA 8(a) Business Development Mentor-Protégé Program pairs subcontractors with prime
contractors to assist small businesses with management, financial, and technical issues. The program
also helps small businesses explore joint ventures and subcontracting opportunities for federally-
funded contracts.

The Duman Entrepreneurship Center provides assistance to early stage, startup, and small businesses

Mentor-Protégé  l0cated in the Chicagoland area. The center provides support with training, education, mentoring,

Programs and access to capital. Duman also offers entrepreneurship loans of up to $15,000 with low-interest

rates repayable over a three-year term to eligible small businesses that cannot take advantage of
traditional lending channels. Duman offers a six-week startup accelerator program that helps
businesses complete a business plan, one-on- one small business coaching, networking, marketing,
legal and operational training and access to working capital. The accelerator program has an
administrative fee of $100 for participating applicants. The organizations partners with Business
Affairs and Consumer Protection to host weekly workshops at no charge.

Illinois Tollway implements several business programs including the Federal Disadvantaged Business
Enterprise Program, the Business Enterprise Program, the Veterans Business Program, a mentor-
protégé program, technical assistance programs, a small business set-aside program, the Highway
Construction Careers Training Program, the Earned Credit Program, and the Equal Employment
Opportunity Program. The lllinois Tollway also provides myriad resources online at no charge for
businesses in construction; engineering; and goods and services.

Illinois Procurement Technical Assistance Centers (PTACs) provides services for small businesses that
would like to pursue government contracting. Some of the services that PTACs provide include
targeting government agencies, assistance with certifications, assistance with the System for Award
Management, and review of Bid Packages. There are four PTACs throughout lllinois. Some locations
provide webinars, and all locations provide face-to-face assistance.

Central Illinois Angels (CIA) is a nonprofit, membership-based investment organization composed of
business leaders and professionals in Central lllinois. CIA facilitates the introduction of entrepreneurs
to potential investors through presentations and other mechanisms. CIA has partnered with
organizations like the Bradley Technology Commercialization Center, the Greater Peoria Economic

Technical Development Council, the Peoria Area Chamber of Commerce, the Angel Resource Institute, the

Assistance Angel Capital Association, the Kauffman Foundation, the lllinois Technology Association, and the
Wisconsin Angel Network. CIA works with its partners to help small businesses with networking
opportunities, educational events, investment opportunities, promotional opportunities, and to
improve business.

The Small Business Administration (SBA) of Illinois provides resources for business advice; educational
publications; and financial and training programs. The SBA of lllinois hosts a variety of events such as
starting a business in Illinois, technology Tuesday series, marketing, 8(a) orientation, and government
contracting. Events are held on a monthly basis either in person or online for free or for a nominal
fee. The SBA also offers specialized programs for women, minorities, veterans, international trade,
and rural development.
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Figure 9-3. (continued)
Examples of race- and gender-neutral programs that other agencies in lllinois use

Program type Examples in the local marketplace

The lllinois Department of Commerce & Economic Opportunity (DCEQ) provides forms, guides, and
online instructions for how to start a business in lllinois. DCEO works with businesses to build a
network of financial support. That network consists of Advancing the Development of Minority
Entrepreneurship, Advantage lllinois, the lllinois Finance Authority, and the lllinois State Treasures
Office. All resources are provided at no change and available to all lllinois residents looking to start a
business.

Small Business Tax Workshops and Webinars are conducted by the Internal Revenue Service, the
Illinois Department of Revenue, the lllinois Department of Employment Security, the Social Security
Administration, and the Small Business Administration. The workshops are designed to help
businesses learn what they need to know about federal taxes and their business; filing and paying
taxes electronically; setting a retirement plan for business owners and employees; tax deposits; and
how to manage payroll. All workshops and webinars are held monthly and available to new and

Technical existing small business owners at no charge.
Assistance

(cont.) The Operation HOPE Small Business Empowerment Program is designed for entrepreneurs from low-

wealth neighborhoods. The program provides small business loans, business services, trainings,
information, and resources. The workshops and trainings consist of a 12-week entrepreneurial
training program; a small business development and access to capital workshop; and a credit and
money management workshop. The assistance and services offered as part of the program are credit
counseling; accounting; marketing; business plan development; business financial statements; and
computer and internet access.

Illinois Small Business Development Centers (SBDC) offers a variety of services pertaining to
management assistance, development of business plans, accessing and development of marketing
plans, accessing business financing programs; financial analysis and planning; and business
education/training opportunities. SBDC has 19 locations throughout the state of lllinois. Some
programs have a small fee ranging from $10 to $30.
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CHAPTER 10.
Program Implementation

Chapter 10 reviews information relevant to the Illinois Department of Transportation’s (IDOT’s)
implementation of specific components of the Federal Disadvantaged Business Enterprise (DBE)
Program for Federal Highway Administration (FHWA)-funded contracts. In addition, Chapter 10
presents considerations that the agency should make as it works to refine its compliance with
the DBE Program. Chapter 10 is presented in two parts:

A. Elements of the Federal DBE Program; and

B. Additional Considerations.

A. Elements of the Federal DBE Program

Regulations presented in 49 Code of Federal regulations (CFR) Part 26 and associated documents
offer agencies guidance related to implementing the Federal DBE Program. Key requirements of
the program are described below in the order that they are presented in 49 CFR Part 26.!

Reporting to DOT - 49 CFR Part 26.11 (b). IDOT must periodically report DBE participation
in its FHWA-funded contracts to the United States Department of Transportation (USDOT). IDOT
tracks DBE and non-DBE participation in its federally-funded contracts at the time of award based
on subcontractor commitment amounts. Based on that information, IDOT prepares Uniform
Reports of DBE Awards or Commitments and Payments, which it reports to USDOT. IDOT should
also consider collecting information about payments to subcontractors throughout the course of
its projects. IDOT could consider requiring prime contractors to submit subcontractor payment
data as part of the invoicing process and as a condition of receiving payment.

Bidders list — 49 CFR Part 26.11 (c). As part of its implementation of the Federal DBE
Program, IDOT must develop a bidders list of businesses that are available for its contracts. The
bidders list must include the following information about each available business:

®  Firm name;

m  Address;

m  DBE status;

m  Age of firm; and

®m  Annual gross receipts.

IDOT should ensure that its bidders list is current and includes all relevant information for
businesses bidding or proposing on the agency’s FHWA-funded prime contracts and subcontracts.

1 Because only certain portions of the Federal DBE Program are discussed in Chapter 10, IDOT should refer to the complete
federal regulations when considering its implementation of the program.
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Information from availability surveys. As part of the availability analysis, the study team
collected information about local businesses that are potentially available for different types of
IDOT prime contracts and subcontracts. IDOT should consider using that information to
augment its current bidders list.

Maintaining comprehensive vendor data. In order to effectively track the participation of
minority- and woman-owned businesses in its contracts, IDOT should consider continuing to
improve the information that it collects on the ownership status of businesses that participate in
its contracts, including both prime contractors and subcontractors. In addition to collecting
information about DBE certification status, IDOT should consider collecting information on the
race/ethnicity and gender of business owners regardless of DBE status. As appropriate, IDOT
can use business information that the study team collected as part of the disparity study to
augment its vendor data.

Prompt payment — 49 CFR Part 26.29. IDOT follows prompt payment requirements that
are specified in Illinois state law, which requires IDOT to pay prime contractors within 60 days
of the agency approving an invoice. 2 Prime contractors are required to pay subcontractors no
later than 15 days after receiving payment from IDOT. However, prompt payment policies are
not extended to suppliers on highway construction projects. Qualitative information collected as
part of in-depth interviews and public meetings that the study team conducted indicated that
many businesses are dissatisfied with the timeliness of payment on IDOT contracts. IDOT should
review its enforcement of prompt payment policies to ensure that both prime contractors and
subcontractors are paid promptly. IDOT should consider decreasing the time in which the
agency pays prime contractors and the time in which prime contractors must pay
subcontractors. IDOT should also consider extending prompt payment policies to suppliers on
highway construction projects.

DBE directory — 49 CFR Part 26.31. IDOT offers a directory on its website of all certified
DBEs, searchable by business name, industry code, industry type, and geographical location.
Qualitative information that the study team collected through in-depth interviews and public
meetings indicated that many business owners and managers are aware of the directory but that
additional efforts to help identify DBE subcontractors would be helpful. IDOT currently
publicizes bid and solicitation information on its website via the agency’s Transportation
Bulletin. IDOT should consider linking that information to information about qualified DBEs in
the DBE directory, so that when prime contractors become aware of contracts in which they
might be interested, they may also be notified of qualified DBEs who might be interested in
participating in those contracts as subcontractors.

Z Prompt Payment Act, 30 ILCS 540
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Overconcentration — 49 CFR Part 26.33. Agencies implementing the Federal DBE Program
are required to report and take corrective measures if they find that DBEs are so
overconcentrated in certain work areas as to unduly burden non-DBEs working in those areas.
Such measures may include:

m  Developing ways to assist DBEs to move into nontraditional areas of work;

m  Varying the use of DBE contract goals; and

m  Working with contractors to find and use DBEs in other industry areas.

BBC investigated potential overconcentration in IDOT contracts. There were ten specific
subindustries in which certified DBEs accounted for 50 percent or more of total subcontract
dollars for contracts awarded between October 1, 2012 and September 30, 2016 based on
contract data that the study team received from IDOT:

m  Testing and inspection (100%);

m  Landscape architecture (98%);

m  Surveying and mapmaking (84%);

m  Structural steel erection (78%);

m  Trucking, hauling, and storage (77%);

m  Environmental services (71%);

m  Landscaping (66%);

m  Concrete work (61%);

m  Engineering (60%); and

m  Flagging services (57%).

Because the above figures are based only on subcontract dollars, they do not include work that
prime contractors self-performed in those areas. If the study team had included self-performed
work in those analyses, the percentages for which DBEs accounted would likely have decreased.
In addition, the above figures are based on both FHWA- and state-funded contracts and would
likely differ if limited to only FHWA-funded contracts. IDOT should consider reviewing similar

information and continuing to monitor the above types of work for potential overconcentration
in the future.

Business development programs — 49 CFR Part 26.35 and mentor-protégé programs
— 49 CFR Appendix D to Part 26. Business Development Programs (BDPs) are programs that
are designed to assist DBE-certified businesses in developing the capabilities to compete for
work independent of the Federal DBE Program. IDOT offers a number of BDPs for potential and
current DBEs including:

m  The Supportive Services Program, which offers technical and management assistance to
certified DBEs;
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m  The Highway Construction Careers Training Program, through which IDOT partners with
the Community College Board to provide technological training targeted towards women,
minorities, and disadvantaged individuals working in construction and construction-
related professional services fields;

m  The Foundations for Growth Business Development Program, which provides a structured
process for DBEs to receive firm-specific training and guidance; and

m  The mentor-protégé program, which is offered to construction and consultant engineering
services businesses.

IDOT should continue to communicate with certified DBEs to ensure that its BDPs provide
specialized assistance that is tailored to the needs of developing businesses in the Illinois
marketplace and throughout IDOT’s individual districts. Qualitative information that the study
team collected through in-depth interviews and public meetings indicated that many business
owners did not perceive the mentor-protégé program to be effective, particularly for
construction businesses. IDOT might explore additional ways to incentivize prime contractors to
participate in the program in meaningful ways and to encourage continued relationships among
mentors and protégés even after they exit the program.

Responsibilities for monitoring the performance of program participants — 49 CFR
Part 26.37 and 49 CFR Part 26.55. The Final Rule effective February 28, 2011, revised
requirements for monitoring the work that prime contractors commit to DBE subcontractors at
contract award (or through contract modifications) and enforcing that those DBEs actually
perform that work. USDOT describes the requirements in 49 CFR Part 26.37(b). The Final Rule
states that prime contractors can only terminate DBEs for “good cause” and with written consent
from the awarding agency. In addition, 49 CFR Part 26.55 requires agencies to only count the
participation of DBEs that are performing commercially useful functions (CUFs) on contracts
toward meeting DBE contract goals and overall DBE goals. IDOT implements several monitoring
and enforcement mechanisms including:

m  Reviews of DBE participation both prior to contract award and after project closeout; and

m  CUF reviews, which require IDOT’s Contract Compliance Officers to monitor DBE
performance for compliance with CUF requirements.

IDOT should consider reviewing the requirements set forth in 49 CFR Part 26.37(b), 49 CFR Part
26.55, and in The Final Rule to ensure that its monitoring and enforcement mechanisms are
appropriately implemented and consistent with federal regulations and best practices.

Fostering small business participation — 49 CFR Part 26.39. When implementing the
Federal DBE Program, IDOT must include measures to structure contracting requirements to
facilitate competition by small businesses, “taking all reasonable steps to eliminate obstacles to
their participation, including unnecessary and unjustified bundling of contract requirements
that may preclude small business participation in procurements as prime contractors or
subcontractors.”3 The Final Rule effective February 28, 2011 added a requirement for agencies

3 49 CFR Part 26.39(a).
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to foster small business participation in their contracting. It required agencies to submit a small
business participation plan to USDOT in early 2012. USDOT identifies the following potential
strategies for fostering small business participation:

m  Establishing a race- and gender-neutral small business set-aside for prime contracts under
a stated amount (e.g., $1 million);

m  [dentifying alternative acquisition strategies and structuring procurements to facilitate the
ability of consortia or joint ventures comprising small businesses—including DBEs—to
compete for and perform prime contracts; and

®  Unbundling large contracts to allow small businesses more opportunities to bid for smaller
contracts.

IDOT does not currently implement a comprehensive small business program but does use small
business set-asides for some state-funded contracts worth less than $100,000. IDOT has also
begun to make concerted efforts to unbundle relatively large contracts into smaller elements
and identify small businesses with the capacity to perform on its contracts. Qualitative data that
the study team collected through in-depth interviews and public meetings indicated that many
businesses supported the use of small business set-asides and unbundling large contracts. IDOT
might consider ways in which it can expand its use of set-asides on FHWA-funded contracts.
IDOT should also continue to make efforts to unbundle large contacts into smaller contracts.
Those efforts might increase small business participation in IDOT contracts. IDOT might also
consider other ways to increase small business participation such as asking prime contracts to
submit small business participation plans or waiving prequalification requirements for contracts
worth less than a certain threshold.

Chapter 9 of the report outlines many of IDOT’s current and planned race- and gender-neutral
program measures and provides examples of measures that other organizations in Illinois have
implemented. IDOT should review that information and consider implementing measures that
the agency deems to be effective. IDOT should also review legal and budgetary issues in
considering different measures.

Prohibition of DBE quotas and set-asides for DBEs unless in limited and extreme
circumstances — 49 CFR Part 26.43. DBE quotas are prohibited under the Federal DBE
Program, and DBE set-asides can only be used in extreme circumstances. IDOT does not use DBE
quotas or set-asides as part of its implementation of the Federal DBE Program.

Setting overall DBE goals — 49 CFR Part 26.45. In the Final Rule effective February 28,
2011, USDOT changed how often agencies that implement the Federal DBE Program are
required to submit their overall DBE goals. As discussed in Chapter 1, agencies such as IDOT now
need to develop and submit their overall DBE goals every three years. Chapter 8 uses data and
results from the disparity study to provide IDOT with information that could be useful in
developing its next overall DBE goal.

Analysis of reasons for not meeting overall DBE goal — 49 CFR Part 26.47(c). Another
addition to the Federal DBE Program made under The Final Rule effective February 28, 2011
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requires agencies to take the following actions if their DBE participation for a particular fiscal
year is less than their overall DBE goal for that year:

®  Analyze the reasons for the difference in detail; and

m  Establish specific steps and milestones to address the difference and enable the agency to
meet the goal in the next fiscal year.

Based on information about awards and commitments to certified DBEs, IDOT has not met its
DBE goal in recent years. In federal fiscal years 2012 through 2016, IDOT’s attainment of DBE
participation on FHWA-funded contracts was below its overall DBE goal by an average of 7.9
percentage points.

Need for separate accounting for participation of potential DBEs. In accordance with guidance
in the Federal DBE Program, BBC’s analysis of the overall DBE goal in the disparity study
includes DBEs that are currently certified and minority- and woman-owned businesses that
could potentially be DBE-certified based on revenue standards (i.e., potential DBEs).* Agencies
can explore whether one reason why they have not met their overall DBE goals is because they
are not counting the participation of potential DBEs. USDOT might then expect an agency to
explore ways to further encourage potential DBEs to become DBE-certified as one way of closing
the gap between reported DBE participation and its overall DBE goal. In order to have the
information to explore that possibility, IDOT should consider:

m  Developing a system to collect information on the race/ethnicity and gender of the owners
of all businesses—not just certified DBEs—participating as prime contractors or
subcontractors in FHWA-funded contracts;

m  Developing internal reports for the participation of all minority- and woman-owned
businesses in FHWA-funded contracts; and

m  Continuing to track participation of certified DBEs on FHWA-funded contracts per USDOT
reporting requirements.

Other steps to evaluate how IDOT might better meet its overall DBE goal. Analyzing the
participation of potential DBEs is one step among many that IDOT might consider taking when
examining any differences between DBE participation and its overall DBE goal. IDOT must also
establish specific steps and milestones to correct any problems it identifies to enable it to better
meet its overall DBE goal in the future.5

Maximum feasible portion of goal met through neutral program measures — 49 CFR
Part 26.51(a). As presented in Chapter 9, IDOT must meet the maximum feasible portion of its
overall DBE goal through the use of race- and gender-neutral program measures. IDOT must

4 Note that minority- and woman-owned businesses that could be DBE-certified but that are not currently certified are counted
as part of calculating the overall DBE goal. However, the participation of those businesses is not counted as part of IDOT’s DBE
participation reports.

549 CFR Part 26.47(c)(2).
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project the portion of its overall DBE goal that could be achieved through such measures. The
agency should consider the information presented in Chapter 9 when making such projections.

Use of DBE contract goals — 49 CFR Part 26.51(d). The Federal DBE Program requires
agencies to use race- and gender-conscious measures—such as DBE contract goals—to meet any
portion of their overall DBE goals that they do not project being able to meet using race- and
gender-neutral measures. Based on information from the disparity study and other available
information, IDOT should assess whether the continued use of DBE contract goals is necessary in
the future to meet any portion of its overall DBE goal. USDOT guidelines on the use of DBE
contract goals, which are presented in 49 CFR Part 26.51(e), include the following guidance:

m  DBE contract goals may only be used on contracts that have subcontracting possibilities;
m  Agencies are not required to set DBE contract goals on every FHWA-funded contract;

®  During the period covered by the overall DBE goal, an agency must set DBE contract goals
so that they will cumulatively result in meeting the portion of the overall DBE goal that the
agency projects being unable to meet through race- and gender-neutral measures;

®  Anagency’s DBE contract goals must provide for participation by all DBE groups eligible to
participate in race- and gender-conscious measures and must not be subdivided into group-
specific goals; and

B Anagency must maintain and report data on DBE participation separately for contracts that
include and do not include DBE contract goals.

If IDOT determines that it needs to continue using DBE contract goals on FHWA-funded
contracts, then it should also evaluate which DBE groups should be considered eligible for those
goals. If IDOT decides to consider only certain DBE groups (e.g., groups that IDOT determines to
be underutilized DBEs) as eligible to participate in DBE contract goals, it must submit a waiver
request to FHWA.

Some individuals participating in in-depth interviews and public meetings made comments
related to the use of race- and gender-conscious measures such as DBE contract goals:

m  Several minority- and woman-owned businesses commented that race- and gender-
conscious measures help their businesses get their “foot in the door” with prime
contractors. Some minority- and woman-owned businesses indicated that the DBE program
was the biggest factor helping their businesses compete in otherwise “tough” fields.

m  Some interviewees suggested that race- and gender-conscious measures were a
disadvantage to other small businesses in the marketplace, particularly those owned by
non-Hispanic white men. Many interviewees also indicated that they are aware of several
fraudulent businesses that are taking advantage of such measures.

IDOT should consider those comments if it determines that it is appropriate to use DBE contract
goals on FHWA-funded contracts in the future.

Flexible use of any race- and gender-conscious measures — 49 CFR Part 26.51(f).
State and local agencies must exercise flexibility in any use of race- and gender-conscious
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measures such as DBE contract goals. For example, if IDOT determines that DBE participation
exceeds its overall DBE goal for a fiscal year, it must reduce its use of DBE contract goals to the
extent necessary. If it determines that it will fall short of the overall DBE goal in a fiscal year,
then it must make appropriate modifications in the use of race- and gender-neutral and race-
and gender-conscious measures to allow it to meet its overall DBE goal in the following year. If
IDOT observes increased DBE participation (relative to availability) on contracts to which race-
and gender-conscious measures do not apply, the agency might consider changing its projection
of how much of its overall DBE goal it can achieve through the use of race- and gender-neutral
measures in the future.

Good faith efforts procedures — 49 CFR Part 26.53. USDOT has provided guidance for
agencies to review good faith efforts including materials in Appendix A of 49 CFR Part 26. IDOT’s
current implementation of the Federal DBE Program outlines the good faith efforts process that
it uses for DBE contract goals. The Final Rule effective February 28, 2011 updated requirements
for good faith efforts when agencies use DBE contract goals. IDOT requires contractors to submit
good faith efforts documentation and written confirmation in the event that bidders’ efforts to
include sufficient DBE participation were unsuccessful. Factors that IDOT considers in
evaluating good faith efforts include:

m  Abidder’s solicitation process including whether solicitations were advertised with
sufficient time to allow DBEs to respond;

m  Whether a bidder has selected portions of work to be performed by DBEs or has broken out
portions of work into more feasible units in order to increase the likelihood that that the
DBE goal will be achieved;

m  Whether a bidder provided interested DBEs with adequate information about project plans,
specifications, and requirements in a timely manner;

m  Whether a bidder has negotiated in good faith with interested DBEs in an effort to facilitate
DBE participation;

m  Whether a bidder made efforts to assist interested DBEs in obtaining required bonding,
lines of credit, or insurance;

m  Whether a bidder made efforts to assist interested DBEs in obtaining required equipment,
supplies, or materials; and

m  Effectively using the services of community groups representing minorities and women;
contractor groups; and other business assistance resources to identify interested DBEs.

IDOT does not consider perfunctory efforts as good faith efforts. Determining the sufficiency of
bidders’ good faith efforts is at IDOT’s discretion and using quantitative formulas is not required.
Several individuals participating in in-depth interviews and public meetings made comments
related to good faith efforts:

®  Many participants indicated that IDOT’s current use of race- and gender-conscious
measures does not encourage prime contractors to make anything more than perfunctory
good faith efforts in order to comply with the program.
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m  Several businesses indicated that the use of good faith efforts was rather subjective and
there was a lack of consistent use of the program. Participants indicated that what was
acceptable as good faith efforts differed among IDOT staff.

IDOT might review such concerns further when evaluating ways to improve its current
implementation of the Federal DBE Program. IDOT should also review 49 CFR Part 26.53, The
Final Rule, and relevant case law to ensure that its good faith efforts procedures are consistent
with federal regulations.

Counting DBE participation — 49 CFR Part 26.55. 49 CFR Part 26.55 describes how
agencies should count DBE participation and evaluate whether bidders have met DBE contract
goals. Federal regulations also give specific guidance for counting the participation of different
types of DBE suppliers and trucking companies. 49 CFR Part 26.11 presents guidance related to
submitting Uniform Reports of DBE Awards or Commitments and Payments. IDOT currently
tracks participation for certified DBEs but not for uncertified minority- and woman-owned
businesses. As discussed above, in addition to tracking the participation of certified DBEs, IDOT
should consider developing procedures to consistently track participation of all minority- and
woman-owned businesses and potential DBEs in the contracts that it awards. Those efforts will
help IDOT better track the effectiveness of its efforts to encourage DBE participation. If
applicable, IDOT should also consider collecting important information regarding any shortfalls
in annual DBE participation including preparing participation reports for all minority- and
woman-owned businesses (not just those that are DBE-certified). IDOT should consider
collecting and using the following information:

m  Databases that BBC developed as part of the disparity study;

m  Contractor/consultant registration documents from businesses working with IDOT as
prime contractors or subcontractors including information about the race/ethnicity and
gender of their owners;

m  Prime contractor and subcontractor participation on agency contracts;

m  Reports on the participation of certified DBEs in FHWA-funded contracts as required by the
Federal DBE Program;

m  Subcontractor participation data (for all tiers and suppliers) for all businesses regardless of
race/ethnicity, gender, or certification status;

m  Invoices for prime contractors and subcontractors;
m  Descriptions of the areas of contracts on which subcontractors worked; and
m  Subcontractors’ contact information and committed dollar amounts from prime contractors

at the time of contract award.

IDOT should consider maintaining the above information for some minimum amount of time
(e.g, five years). The agency should also consider establishing a training process for all staff that
is responsible for managing and entering contract and vendor data. Training should convey data
entry rules and standards and ensure consistency in the data entry process.
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DBE certification — 49 CFR Part 26 Subpart D. IDOT is one of five agencies responsible for
DBE certification in Illinois. IDOT’s certification process is designed to comply with 49 CFR Part
26, Subpart D. As IDOT continues to work with certified DBEs, the agency should consider
ensuring that it continues to certify all groups that the Federal DBE Program presumes to be
socially and economically disadvantaged in a manner that is consistent with federal regulations.

Many business owners and managers participating in in-depth interviews and public meetings
commented on the DBE certification process. Some business owners felt that the certification
process was reasonable and relatively easy. However, other business owners were highly critical
of the certification process. A number of business owners reported that the process was difficult
to understand and very time consuming. Appendix D provides other perceptions of business
owners that have considered DBE certification or that have gone through the certification
process. IDOT appears to follow federal regulations concerning DBE certification, which requires
collecting and reviewing considerable information from program applicants. However, the
agency might research other ways to make the certification process easier for potential DBEs.

Monitoring changes to the Federal DBE Program. Federal regulations related to the
Federal DBE Program change periodically, such as with the DBE Program Implementation
Modifications Final Rule issued on October 2, 2014 and the Final Rule issued on February 28,
2011.IDOT should continue to monitor such developments and ensure that the agency’s
implementation of the Federal DBE Program is in compliance with federal regulations. Other
transportation agencies’ implementations of the Federal DBE Program are under review in
federal district courts. IDOT should also continue to monitor court decisions in those and other
relevant cases (for details, see Appendix B).

B. Additional Considerations

Based on disparity study results and the study team’s review of IDOT’s contracting practices and
program measures, BBC provides additional considerations that IDOT should make as it works
to refine its implementation of the Federal DBE Program. In making those considerations, IDOT
should also assess whether additional resources or changes in state law or internal policy may
be required.

Networking and outreach. IDOT hosts and participates in many networking and outreach
events that include information about pre-qualification requirements; the DBE certification
process; doing business with the agency; and available bid opportunities. IDOT should consider
continuing those efforts but might also consider broadening its efforts. Business that
participated in in-depth interviews and public meetings suggested that IDOT might partner with
more local trade organizations and other public agencies such as the Illinois Black Chamber of
Commerce; the United States Minority Contractors Association; the Hispanic American
Construction Industry Association; Women Construction Owners & Executives; and various
cities and townships. IDOT might also consider creating a consortium of local organizations and
public agencies that would jointly host quarterly outreach and networking events and training
sessions for businesses seeking public sector contracts. Some in-depth interview participants
also recommended that IDOT provide outreach and networking opportunities during
non-business hours and during weekends.
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Subcontract data. IDOT maintains comprehensive data on subcontracts that are associated
with the prime contracts that it awards. IDOT also collects subcontract payment information at
the time of project closeout, which is often many months after a project is finished. IDOT could
consider augmenting the subcontract data that it maintains by collecting subcontractor payment
information throughout the course of a project. IDOT should consider requiring prime
contractors to submit subcontractor payment data as part of the invoicing process and as a
condition of receiving payment. Collecting subcontractor payment information will help ensure
that IDOT monitors the participation of minority- and woman-owned businesses as accurately as
possible.

City of Chicago data. IDOT provides a substantial amount of pass-through FHWA funding to
the City of Chicago (the City). IDOT should consider collecting comprehensive information about
IDOT-funded City projects including information about prime contracts as well as all associated
subcontracts. Given the large volume of contracting dollars that IDOT passes through to the City,
collecting comprehensive prime contract and subcontractor information on those contracts will
help ensure that IDOT monitors the participation of minority- and woman-owned businesses as
accurately as possible.

Unbundling Large Contracts. As part of in-depth interviews and public meetings, several
minority- and woman-owned businesses reported that the size of government contracts often
serves as a barrier to their success (for details, see Appendix D). In addition, IDOT has
committed to unbundling large contracts to further encourage the participation of small
businesses—including many minority- and woman-owned businesses. IDOT should consider
expanding efforts to unbundle relatively large contracts into several smaller contracts. Doing so
would result in that work being more accessible to small businesses, which in turn might
increase opportunities for minority- and woman-owned businesses and result in greater
minority- and woman-owned business participation. However, IDOT should consider whether
additional staff oversight is required to monitor the progress of unbundled projects.

Prime contract opportunities. Disparity analysis results indicated substantial disparities for
most racial/ethnic and gender groups on the prime contracts that IDOT awarded during the
study period. IDOT might consider setting aside small prime contracts for small business bidding
to encourage the participation of minority- and woman-owned businesses as prime contractors.
[llinois state code already allows state agencies to set aside a fair portion of construction, supply,
and service contracts for small businesses.¢ To implement small business contracting programs,
IDOT would need to develop a small business certification program or work with a state
agency—such as the State of Illinois Chief Procurement Office—that already registers small
businesses. It might use the same economic eligibility criteria that already exist in Illinois state
code.

Subcontract opportunities. Subcontracts represent accessible opportunities for minority-
and woman-owned businesses to become involved in public contracting. However,
subcontracting accounted for a relatively small percentage of the total contracting dollars that
IDOT awarded during the study period. IDOT could consider implementing a program that

630 ILCS 500/45-45.
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requires prime contractors to include certain levels of subcontracting as part of their bids and
proposals. For each contract to which the program applies, IDOT would set a minimum
subcontracting percentage based on the type of work involved, the size of the project, and other
factors. Prime contractors bidding on the contract would be required to subcontract a
percentage of the work equal to or exceeding the minimum for their bids to be responsive. If
IDOT were to implement such a program, the agency should include flexibility provisions such as
a good faith efforts process.

Complaints and grievance procedures. A number of in-depth interview and public meeting
participants indicated that IDOT does not have clear complaint and grievance procedures
through which subcontractors can file complaints against prime contractors. In addition, a
number of interview participants indicated that they fear retribution for filing complaints
against prime contractors. IDOT should review its complaints and grievance processes to ensure
that they are clear, anonymous, and actionable. Such a process could help IDOT with contract
compliance and help the agency identify additional barriers that small businesses and minority-
and woman-owned businesses face.

DBE contract goals. IDOT uses DBE contract goals on most of the contracts that it awards.
Prime contractors can meet those goals by either making subcontracting commitments with
certified DBE subcontractors at the time of bid or by showing that they made all reasonable good
faith efforts to fulfill the goals but could not do so. Disparity analysis results indicated that most
racial/ethnic and gender groups did not show disparities on contracts that IDOT awarded with
the use of DBE contract goals during the study period. In contrast, most racial/ethnic and gender
groups showed substantial disparities on contracts that IDOT awarded without the use of DBE
contract goals. Based on those results, IDOT should consider continuing its use of DBE contract
goals in the future. The agency will need to ensure that the use of those goals is narrowly
tailored and consistent with other relevant legal standards (for details, see Chapter 2 and
Appendix B).
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APPENDIX A.
Definitions of Terms

Appendix A defines terms that are useful to understanding the 2017 Illinois Department of
Transportation Disparity Study report. The following definitions are only relevant in the context
of this report.

49 Code of Federal Regulations (CFR) Part 26

49 CFR Part 26 are the federal regulations that set forth the Federal Disadvantaged Business
Enterprise Program. The objectives of CFR Part 26 are to:

(a) Ensure nondiscrimination in the award and administration of United States Department of
Transportation-assisted contracts;

(b) Create alevel playing field on which Disadvantaged Business Enterprises can compete
fairly for United States Department of Transportation-assisted contracts;

(c) Ensure that the Federal Disadvantaged Business Enterprise Program is narrowly tailored in
accordance with applicable law;

(d) Ensure that only businesses that fully meet eligibility standards are permitted to
participate as Disadvantaged Business Enterprises;

(e) Help remove barriers to the participation of Disadvantaged Business Enterprises in United
States Department of Transportation-assisted contracts;

(f) Promote the use of Disadvantaged Business Enterprises in all types of federally-assisted
contracts and procurements;

(g) Assistinthe development of businesses so that they can compete outside of the Federal
Disadvantaged Business Enterprise Program; and

(h) Provide appropriate flexibility to agencies implementing the Federal Disadvantaged
Business Enterprise Program.

Anecdotal Information

Anecdotal information includes personal qualitative accounts and perceptions of specific
incidents—including any incidents of discrimination—told from individual interviewees’ or
participants’ perspectives.

Availability Analysis

An availability analysis assesses the percentage of dollars that one might expect a specific group
of businesses to receive on contracts that a particular agency awards. The availability analysis in
this report is based on various characteristics of potentially available businesses in Illinois and
contract elements that the Illinois Department of Transportation awarded during the study
period.
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Business

A business is a for-profit company including all of its establishments or locations.

Business Listing

A business listing is a record in a database of business information. A record is considered a
listing until the study team determines that the listing actually represents a business
establishment with a working phone number.

Business Establishment

A business establishment is a place of business with an address and a working phone number.
A single business, or firm, can have many business establishments, or locations.
Compelling Governmental Interest

As part of the strict scrutiny legal standard, an agency must demonstrate a compelling
governmental interest in remedying past identified discrimination in order to implement race-
or gender-conscious measures. An agency that uses race- or gender-conscious measures as part
of a minority- or woman-owned business program—such as the Federal Disadvantaged
Business Enterprise Program—has the initial burden of showing evidence of discrimination—
including statistical and anecdotal evidence—that supports the use of such measures. The
agency must assess discrimination within its own relevant geographic market area.
Consultant

A consultant is a business performing a professional services contract.

Contract

A contract is a legally binding relationship between the seller of goods or services and a buyer.
The study team often treats the term “contract” synonymously with “procurement.”

Contract Element

A contract element is either a prime contract or a subcontract.

Contractor

A contractor is a business performing a construction contract.

Control

Control means exercising management and executive authority of a business.

Custom Census

A custom census availability analysis is one in which researchers attempt extensive surveys
with potentially available businesses working in the local marketplace to collect information
about key business characteristics. Researchers then take survey information about potentially
available businesses and match them to the characteristics of prime contracts and subcontracts
that an agency actually awarded during the study period. A custom census availability approach
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is accepted in the industry as the platinum standard for conducting availability analyses,
because it takes several different factors into account including businesses’ primary lines of
work and their capacity to perform on an agency’s contracts.

Disadvantaged Business Enterprise (DBE)

A DBE is a business that is owned and controlled by one or more individuals who are socially
and economically disadvantaged according to the guidelines in 49 CFR Part 26 which pertains to
the Federal DBE Program. DBEs must be certified as such through the Illinois Department of
Transportation. The following groups are presumed to be socially and economically
disadvantaged according to the Federal DBE Program:

a) Asian Pacific Americans;

b) Black Americans;

c) Hispanic Americans;

d) Native Americans;

e) Subcontinent Asian Americans; and

f)  Women of any race or ethnicity.

A determination of economic disadvantage also includes assessing business’ gross revenues
(maximum revenue limits ranging from $7million to $24.1 million depending on subindustry)
and business owners’ personal net worth (maximum of $1.32 million excluding equity in a home
and in the business). Some minority- and woman-owned businesses do not qualify as DBEs
because of gross revenue or net worth requirements. Businesses owned by non-Hispanic white
men can also be certified as DBEs if those businesses meet the economic requirements in

49 CFR Part 26.

Disparity

A disparity is a difference or gap between an actual outcome and some benchmark. In this
report, the term “disparity” refers to a difference between the participation, or utilization, of a
specific group of businesses in Illinois Department of Transportation contracting and the
availability of those businesses for that work.

Disparity Analysis

A disparity analysis examines whether there are any differences between the participation, or
utilization, of a specific group of businesses in Illinois Department of Transportation contracting
and the availability of those businesses for that work.

Disparity Index

A disparity index is computed by dividing the actual participation, or utilization, of a specific
group of businesses in Illinois Department of Transportation contracting by the availability of
those businesses for that work and multiplying the result by 100. Smaller disparity indices
indicate larger disparities.
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Dun & Bradstreet (D&B)

D&B is the leading global provider of lists of business establishments and other business
information for specific industries within specific geographical areas (for details, see
www.dnb.com).

Enterprise
An enterprise is an economic unit that could be a for-profit business or business establishment;
a nonprofit organization; or a public sector organization.

Federal DBE Program

The Federal DBE Program was established by the United States Department of Transportation
after enactment of the Transportation Equity Act for the 21st Century (TEA-21) as amended in
1998. Regulations for the Federal DBE Program are set forth in 49 CFR Part 26. It is designed to
increase the participation of minority- and woman-owned businesses in United States
Department of Transportation-funded contracts.

Federally-funded Contract

A federally-funded contract is any contract or project funded in whole or in part with United
States Department of Transportation financial assistance including loans. In this study, the study
team uses the term “federally-funded contract” synonymously with “United States Department
of Transportation-funded contract” or “Federal Highway Administration-funded contract.”

Federal Highway Administration (FHWA)

The FHWA is an agency of the United States Department of Transportation that works with state
and local governments to construct, preserve, and improve the National Highway System; other
roads eligible for federal aid; and certain roads on federal and tribal lands.

Firm

See “business.”

lllinois Department of Transportation (IDOT)

IDOT is responsible for the planning, construction, operation, and maintenance of the
transportation system throughout Illinois including highways and bridges; airports; public
transit; rail freight; and rail passenger systems. It also operates the Unified Certification
Program and is responsible for DBE certification throughout Illinois.

Industry

An industry is a broad classification for businesses providing related goods or services
(e.g., construction or professional services).

Majority-owned Business

A majority-owned business is a for-profit business that is owned and controlled by non-Hispanic
white men.
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Minority

A minority is an individual who identifies with one of the racial/ethnic groups specified in the
Federal DBE Program: Asian Pacific Americans, Black Americans, Hispanic Americans, Native
Americans, or Subcontinent Asian Americans.

Minority-owned Business

A minority-owned business is a business with at least 51 percent ownership and control by
individuals who identify themselves with one of the racial/ethnic groups that the Federal DBE
Program presumes to be disadvantaged: Asian Pacific Americans, Black Americans, Hispanic
Americans, Native Americans, or Subcontinent Asian Americans. A business does not have to be
certified as a DBE to be considered a minority-owned business. The study team considers
businesses owned by minority women as minority-owned businesses.

Narrow Tailoring

As part of the strict scrutiny legal standard, an agency must demonstrate that its use of race- and
gender-conscious measures is narrowly tailored. There are a number of factors that a court
considers when determining whether the use of such measures is narrowly tailored including:

a) The necessity of such measures and the efficacy of alternative, race- and gender-neutral
measures;

b) The degree to which the use of such measures is limited to those groups that actually suffer
discrimination in the local marketplace;

c) The degree to which the use of such measures is flexible and limited in duration including
the availability of waivers and sunset provisions;

d) The relationship of any numerical goals to the relevant business marketplace; and

e) The impact of such measures on the rights of third parties.!

Non-DBE

A non-DBE is a minority- or woman-owned business or a majority-owned business that is not
certified as a DBE regardless of the race/ethnicity or gender of the owner.

Non-response Bias

Non-response bias occurs in survey research when participants’ responses to survey questions
theoretically differ from the potential responses of individuals who did not participate in the
survey.

Participation

See “utilization.”

1 See, eg., AGC, SDCv. Caltrans, 713 F.3d at 1198-1199; Rothe, 545 F.3d at 1036; Western States Paving, 407 F3d at 993-995;
Sherbrooke Turf, 345 F.3d at 971; Adarand VII, 228 F.3d at 1181; Eng’g Contractors Ass’'n, 122 F.3d at 927 (internal quotations
and citations omitted).
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Potential DBE

A potential DBE is a minority- or woman-owned business that is DBE-certified or appears that it
could be DBE-certified (regardless of actual DBE certification) based on revenue requirements
specified as part of the Federal DBE Program.

Prime Consultant

A prime consultant is a professional services business that performed a professional services
prime contract for an end user such as IDOT.

Prime Contract

A prime contract is a contract between a prime contractor, or prime consultant, and an end user
such as IDOT.

Prime Contractor

A prime contractor is a construction business that performed a prime contract for an end user
such as IDOT.

Project

A project refers to a construction or professional services endeavor that IDOT bid out during the
study period. A project could include one or more prime contracts and corresponding
subcontracts.

Race- and Gender-conscious Measures

Race- and gender-conscious measures are contracting measures that are specifically designed to
increase the participation of minority- and woman-owned businesses. Businesses owned by
members of certain racial/ethnic groups might be eligible for such measures but not other
businesses. Similarly, businesses owned by women might be eligible but not businesses owned
by men. The use of DBE contract goals is one example of a race- and gender-conscious measure.

Race- and Gender-neutral Measures

Race- and gender-neutral measures are measures that are designed to remove potential barriers
for all businesses or small businesses attempting to do work with an agency regardless of the
race/ethnicity or gender of ownership. Race- and gender-neutral measures may include
assistance in overcoming bonding and financing obstacles; simplifying bidding procedures;
providing technical assistance; establishing programs to assist start-ups; and other efforts that
are open to all businesses regardless of the race/ethnicity or gender of the owners.

Relevant Geographic Market Area

The relevant geographic market area is the geographic area in which the businesses to which
IDOT awards most of its contracting dollars are located. The relevant geographic market area is
also referred to as the “local marketplace.” Case law related to minority- and woman-owned
business programs and disparity studies requires disparity study analyses to focus on the
“relevant geographic market area.” The relevant geographic market area for IDOT is the state of
[llinois.
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State-funded Contract

A state-funded contract is any contract or project that is wholly funded with non-federal funds—
that is, they do not include United States Department of Transportation or any other federal
funds.

Statistically Significant Difference

A statistically significant difference refers to a quantitative difference for which there is a 0.95 or
0.90 probability that chance can be correctly rejected as an explanation for the difference
(meaning that there is a 0.05 or 0.10 probability, respectively, that chance in the sampling
process could correctly account for the difference).

Strict Scrutiny

Strict scrutiny is the legal standard that an agency ‘s use of race- and gender-conscious measures
must meet in order for it to be considered constitutional. Strict scrutiny represents the highest
threshold for evaluating the legality of race- and gender-conscious measures short of
prohibiting them altogether. Under the strict scrutiny standard, an agency must:

a) Have a compelling governmental interest in remedying past identified discrimination or its
present effects; and
b) Establish that the use of any such measures is narrowly tailored to achieve the goal of

remedying the identified discrimination.

An agency ‘s use of race- and gender-conscious measures must meet both the compelling
governmental interest and the narrow tailoring components of the strict scrutiny standard for it
to be considered constitutional.

Study Period

The study period is the time period on which the study team focused for the utilization,
availability, and disparity analyses. IDOT had to have awarded a contract during the study
period for the contract to be included in the study team’s analyses. The study period for the
2016-17 IDOT Disparity Study was July 1, 2011 through June 30, 2016.

Subconsultant

A subconsultant is a professional services business that performed services for a prime
consultant as part of a larger professional services contract.

Subcontract

A subcontract is a contract between a prime contractor or prime consultant and another
business selling goods or services to the prime contractor or prime consultant as part of a larger
contract.

Subcontractor

A subcontractor is a business that performed services for a prime contractor as part of a larger
contract.
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Subindustry

A subindustry is a specific classification for businesses providing related goods or services
within a particular industry (e.g., “water, sewer, and utility lines” is a subindustry of
construction).

United States Departments of Transportation (USDOT)

USDOT is a federal cabinet department of the United States government that oversees federal
highway, air, railroad, maritime, and other transportation administration functions. FHWA is a
USDOT agency.

Utilization

Utilization refers to the percentage of total contracting dollars that were associated with a
particular set of contracts that went to a specific group of businesses.

Vendor

A vendor is a business that sells goods either to a prime contractor or prime consultant or to an
end user such as IDOT.

Woman-owned Business

A woman-owned business is a business with at least 51 percent ownership and control by non-
Hispanic white women. A business does not have to be certified as a DBE to be considered a
woman-owned business. (The study team considered businesses owned by minority women as
minority-owned businesses.)
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APPENDIX B.
Legal Framework and Analysis

EXECUTIVE SUMMARY

A. Introduction

In this appendix, Holland & Knight LLP analyzes recent cases regarding the Transportation
Equity Act for the 21st Century (TEA-21) as amended and reauthorized (“MAP-21,” “SAFETEA”
and “SAFETEA-LU”), and the United States Department of Transportation (“USDOT” or “DOT")
regulations promulgated to implement TEA-21 known as the Federal Disadvantaged Business
Enterprise (“Federal DBE”) Program, which DBE Program was continued and reauthorized by
the Fixing America’s Surface Transportation Act (FAST Act).s The appendix also reviews recent
cases involving local minority and women-owned business enterprise (“MBE/WBE”) programs.
The appendix provides a summary of the legal framework for the disparity study as applicable
to the Illinois Department of Transportation (“IDOT”).

Appendix B begins with a review of the landmark United States Supreme Court decision in City
of Richmond v. J.A. Croson.: Croson sets forth the strict scrutiny constitutional analysis applicable
in the legal framework for conducting a disparity study. This section also notes the United States
Supreme Court decision in Adarand Constructors, Inc. v. Pena,s (“Adarand I'), which applied the
strict scrutiny analysis set forth in Croson to federal programs that provide federal assistance to
arecipient of federal funds. The Supreme Court’s decisions in Adarand I and Croson, and
subsequent cases and authorities provide the basis for the legal analysis in connection with the
study and participation in the Federal DBE Program.

The legal framework analyzes and reviews significant recent court decisions that have followed,
interpreted, and applied Croson and Adarand I to the present and that are applicable to this
disparity study and the strict scrutiny analysis. In particular, this analysis reviews the Seventh
Circuit Court of Appeals decisions in Dunnet Bay Construction Co. v. Illinois DOT,s Northern
Contracting, Inc. v. Illinois DOT,” and Midwest Fence Corp. v. U.S. DOT, FHWA, Illinois DOT, Illinois
State Toll Highway Authority, et al.s

1 Moving Ahead for Progress in the 21st Century Act (“MAP-21"), Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat
405.; preceded by Pub L. 109-59, Title [, § 1101(b), August 10, 2005, 119 Stat. 1156; preceded by Pub L. 105-178, Title I, §
1101(b), June 9, 1998, 112 Stat. 107.

Z 49 CFR Part 26 (Participation by Disadvantaged Business Enterprises in Department of Transportation Financial
Assistance Programs (“Federal DBE Program”).

3 Pub.L.114-94, H.R. 22, § 1101(b), December 4, 2015, 129 Stat. 1312.
4 City of Richmond v. J.A. Croson, 488 U.S. 469 (1989).
5 Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).

6 Dunnet Bay Construction Co. v. Borggren, Illinois DOT, et al.,, 799 F.3d 676, 2015 WL 4934560 (7th Cir., 2015), cert. denied,
137 S.Ct. 31,2016 WL 193809, (October 3, 2016), Docket No. 15-906; Dunnet Bay Construction Co. v. Illinois DOT, et al.
2014 WL 552213 (C. D. Ill. 2014), affirmed by Dunnet Bay, 2015 WL 4934560 (7th Cir., 2015).

7 Northern Contracting, Inc. v. lllinois DOT, 473 F.3d 715 (7t Cir. 2007).

8 Midwest Fence Corp. v. U.S. DOT, FHWA, Illinois DOT, Illinois State Toll Highway Authority, et al, 840 F.3d 932,2016 WL
6543514 (7th Cir. 2016). Midwest Fence filed a Petition for a Writ of Certiorari with the U.S. Supreme Court, see 2017 WL
511931 (Feb. 2, 2017), which was denied, 2017 WL 497345 (June 26, 2017).
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In addition, the analysis reviews other recent federal cases that have considered the validity of
the Federal DBE Program and a state government agency’s or recipient’s implementation of the
DBE program, including: Associated General Contractors of America, San Diego Chapter, Inc. v.
California Department of Transportation (“Caltrans”), et al® Western States Paving Co. v.
Washington State DOT,»» Mountain West Holding Co. v. Montana, Montana DOT, et al.», and M.K.
Weeden Construction v. Montana, Montana DOT, et al.»z, Sherbrooke Turf, Inc. v. Minn DOT and
Gross Seed v. Nebraska Department of Roads,s Adarand Construction, Inc. v. Slater+ (“Adarand
VII”), Geyer Signal, Inc. v. Minnesota DOT,s Geod Corporation v. New Jersey Transit Corporation,:s
and South Florida Chapter of the A.G.C. v. Broward County, Florida.” The analysis also reviews
recent cases involving challenges to MBE/WBE programs.

The analyses of Dunnet Bay, Midwest Fence, Northern Contracting, AGC, SDC v. Cal. DOT, and these
other recent cases are instructive to the disparity study because they are the most recent and
significant decisions by federal courts setting forth the legal framework applied to the Federal
DBE Program and its implementation by recipients of federal financial assistance governed by
49 CFR Part 26. They also are applicable in terms of the preparation of a DBE Program by IDOT
submitted in compliance with the Federal DBE regulations.

In Midwest Fence Corp. v. U.S. DOT, Illinois DOT, Illinois State Toll Highway Authority, the Seventh
Circuit Court of Appeals in 2016 upheld the constitutionality of the Federal DBE Program and its
implementation by the Illinois DOT, and upheld the Illinois DBE Program.:s The court also
upheld the validity of the DBE Program adopted by the Illinois Toll Highway Authority, which
does not receive federal funds. The Toll Highway Authority adopted its own DBE Program,
which although it mirrored the Federal DBE Program, does not implement the Federal DBE
Program.w

The court in Midwest Fence held the Illinois DOT’s DBE Program that implemented the Federal
DBE Program was constitutional and satisfied the strict scrutiny test, which will be described
below.20 The court found that the Illinois DOT and the Toll Highway Authority followed the
Seventh Circuit Court of Appeals’ decision in Northern Contracting, Inc. v. Illinois.z

9 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713
F.3d 1187, (9th Cir. April 16, 2013); U.S.D.C,, E.D. Cal, Civil Action No. S-09-1622, Slip Opinion Transcript (E.D. Cal. April 20,
2011), appeal dismissed based on standing, on other grounds Ninth Circuit held Caltrans’ DBE Program constitutional,
Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713
F.3d 1187, (9th Cir. April 16, 2013)

10 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9t Cir. 2005), cert. denied, 546 U.S. 1170 (2006).

11 Mountain West Holding Co., Inc. v. Montana, 2017 WL 2179120 (9t Cir. May 16, 2017), Memorandum, (Not for
Publication), U.S. Court of Appeals for the Ninth Circuit, May 16, 2017, Docket Nos. 14-26097 and 15-35003, dismissing in
part, reversing in part and remanding the U.S. District Court decision at 2014 WL 6686734 (D. Mont. 2014).

12 M. K. Weeden Construction v State of Montana, Montana DOT, 2013 WL 4774517 (D. Mont. 2013).

13 Sherbrooke Turf, Inc. v. Minn. DOT and Gross Seed v. Nebraska Department of Roads, 345 F.3d 964 (8th Cir. 2003), cert.
denied, 541 U.S. 1041 (2004).

1 228 F.3d 1147 (10" Cir. 2000) (“Adarand VII").

15 Geyer Signal, Inc. v. Minnesota DOT, 2014 W.L. 1309092 (D. Minn. 2014).

16 766 F. Supp.2d. 642 (D. N.J. 2010).

17 544 F. Supp.2d 1336 (S.D. Fla. 2008).

18 Midwest Fence, 840 F.3d 932,2016 W.L. 6543514 (7t Cir. 2016); Midwest Fence, 2015 W.L. 1396376 (N.D. Ill. March 24,
2015), affirmed in 840 F.3d 932 (7t Cir. 2016).

19 Id.
20 Id.
2t d.

BBC RESEARCH & CONSULTING — FINAL REPORT APPENDIX B, PAGE 2



Midwest Fence filed a Petition for a Writ of Certiorari with the United States Supreme Court,
which was recently denied. 2

Also, recently the Seventh Circuit in 2015 in Dunnet Bay Construction Co. v. Illinois DOT, et al.,
upheld the implementation of the Federal DBE Program by the Illinois DOT.zs The court held
Dunnet Bay lacked standing to challenge the IDOT DBE Program, and that even if it had standing,
any other federal claims were foreclosed by the Northern Contracting decision because there
was no evidence IDOT exceeded its authority under federal law.2

Therefore, the Seventh Circuit Court of Appeals in Midwest Fence Corp. v. U.S. DOT, FHWA, Illinois
DOT, Illinois State Toll Highway Authority, et al.,»s and in Dunnet Bay Construction Co. v. Borggren,
Illinois DOT, et alzs, upheld the implementation of the Federal DBE Program by the Illinois DOT.”
The Seventh Circuit in Midwest Fence also held the Federal DBE Program is facially
constitutional. The court agreed with the Eighth, Ninth, and Tenth Circuits that the Federal DBE
Program is narrowly tailored on its face, and thus survives strict scrutiny.z

In Western States Paving, the Ninth Circuit upheld the validity of the Federal DBE Program, but
the court held invalid Washington State DOT’s DBE Program implementing the DBE Federal
Program.» The court held that mere compliance with the Federal DBE Program by state
recipients of federal funds, absent independent and sufficient state-specific evidence of
discrimination in the state’s transportation contracting industry marketplace, did not satisfy the
strict scrutiny analysis.

In Western States Paving, the United States intervened to defend the Federal DBE Program’s
facial constitutionality, and, according to the court, stated “that [the Federal DBE Program’s]
race conscious measures can be constitutionally applied only in those states where the effects of
discrimination are present.”* Accordingly, the USDOT advised federal aid recipients that any use
of race-conscious measures must be predicated on evidence that the recipient has concerning
discrimination or its effects within the local transportation contracting marketplace.s

Following the Ninth Circuit decision in Western States Paving, the USDOT, in particular for
agencies, transportation authorities, airports and other governmental entities implementing the
Federal DBE Program in states in the Ninth Circuit Court of Appeals, recommended the use of
disparity studies by recipients of federal financial assistance to examine whether or not there is
evidence of discrimination and its effects, and how remedies might be narrowly tailored in
developing their DBE Program to comply with the Federal DBE Program.» The USDOT suggests
consideration of both statistical and anecdotal evidence. The USDOT instructs that recipients

22 ]d. See U.S. Supreme Court, Docket No. 16-975, 2017 WL 511931 (Feb. 2, 2017), denied, 2017 WL 497345 (June 26, 2017).

23 799 F.3d 676,2015 WL 4934560 (7t Cir. 2015), cert. denied, 137 S. Ct. 31, 2016 WL 193809 (2016); Dunnet Bay Constr. Co.
v. Illinois DOT, et al, 2014 WL 552213 (C.D. Ill. 2014), affirmed 799 F.3d 676 (7t Cir. 2015).

2 Id.

25 840F.3d 932,2016 WL 6543514 (7th Cir. 2016).

26 840 F.3d932,2016 WL 6543514 (7th Cir. 2016).

27 799 F.3d 676, 2015 WL 4934560 (7th Cir. 2015).

28 840 F.3d 932,2016 WL 6543514 (7th Cir. 2016)

29 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9t Cir. 2005), cert. denied, 546 U.S. 1170 (2006).
30 Western States Paving, 407 F.3d at 996; see, also, Br. for the United States, at 28 (April 19, 2004).

31 DOT Guidance, available at 71 Fed. Reg. 14,775 and http://www.thwa.dot.gov/civilrights/dbe_memo_a5.htm (January
2006).

32 Questions and Answers Concerning Response to Western States Paving Company v. Washington State Department of
Transportation (January 2006) [hereinafter USDOT Guidance], available at 71 Fed. Reg. 14,775 and
http://www.thwa.dot.gov/civilrights/dbe_memo_a5.htm; see 49 CFR § 26.9; see, also, 49 CFR Section 26.45.
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should ascertain evidence for discrimination and its effects separately for each group presumed
to be disadvantaged in 49 CFR Part 26.33 The USDOT’s Guidance provides that recipients should
consider evidence of discrimination and its effects.3

The USDOT’s Guidance is recognized by the federal regulations as “valid, and express the official
positions and views of the Department of Transportation”ss for states in the Ninth Circuit.

Subsequent to the decision in Western States Paving, the Ninth Circuit Court of Appeals in 2013
and the United States District Court for the Eastern District of California in AGC, San Diego
Chapter, Inc. v. California DOT, et al. held that Caltrans’ implementation of the Federal DBE
Program was constitutional.ss The Ninth Circuit found that Caltrans’ DBE Program implementing
the Federal DBE Program was constitutional and survived strict scrutiny by: (1) having a strong
basis in evidence of discrimination within the California transportation contracting industry
based in substantial part on the evidence from the Disparity Study conducted for Caltrans; and
(2) being “narrowly tailored” to benefit only those groups that have actually suffered
discrimination.

The District Court had held that the “Caltrans DBE Program is based on substantial statistical
and anecdotal evidence of discrimination in the California contracting industry,” satisfied the
strict scrutiny standard, and is “clearly constitutional” and “narrowly tailored” under Western
States Paving and the Supreme Court cases.>

B. U.S. Supreme Court Cases
1. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989)

In Croson, the U.S. Supreme Court struck down the City of Richmond'’s “set-aside” program as
unconstitutional because it did not satisfy the strict scrutiny analysis applied to “race-based”
governmental programs.s ].A. Croson Co. (“Croson”) challenged the City of Richmond’s minority
contracting preference plan, which required prime contractors to subcontract at least 30
percent of the dollar amount of contracts to one or more Minority Business Enterprises (“MBE”).
In enacting the plan, the City cited past discrimination and an intent to increase minority
business participation in construction projects as motivating factors.

The Supreme Court held the City of Richmond’s “set-aside” action plan violated the Equal
Protection Clause of the Fourteenth Amendment. The Court applied the “strict scrutiny”
standard, generally applicable to any race-based classification, which requires a governmental
entity to have a “compelling governmental interest” in remedying past identified discrimination
and that any program adopted by a local or state government must be “narrowly tailored” to
achieve the goal of remedying the identified discrimination.

33 USDOT Guidance, available at http://www.fhwa.dot.gov/civilrights/dbe_memo_a5.htm (January 2006)

34 Id.

35 Id., 49 CFR § 26.9.

36 Associated General Contractors of America, San Diego Chapter, Inc. v. California DOT, 713 F.3d 1187, (9th Cir. April 16,
2013); Associated General Contractor of America, San Diego Chapter, Inc. v. California DOT, U.S.D.C. E.D. Cal, Civil Action
No0.S:09-cv-01622, Slip Opinion (E.D. Cal. April 20, 2011) appeal dismissed based on standing, on other grounds Ninth

Circuit held Caltrans’ DBE Program constitutional. Associated General Contractors of America, San Diego Chapter, Inc. v.
California Department of Transportation, et al., 713 F.3d 1187, (9th Cir. April 16, 2013).

37 Id., Associated General Contractors of America, San Diego Chapter, Inc. v. California DOT, Slip Opinion Transcript of U.S.
District Court at 42-56.

38 488 U.S. 469 (1989).
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The Court determined that the plan neither served a “compelling governmental interest” nor
offered a “narrowly tailored” remedy to past discrimination. The Court found no “compelling
governmental interest” because the City had not provided “a strong basis in evidence for its
conclusion that [race-based] remedial action was necessary.”s» The Court held the City presented
no direct evidence of any race discrimination on its part in awarding construction contracts or
any evidence that the City’s prime contractors had discriminated against minority-owned
subcontractors.# The Court also found there were only generalized allegations of societal and
industry discrimination coupled with positive legislative motives. The Court concluded that this
was insufficient evidence to demonstrate a compelling interest in awarding public contracts on
the basis of race.

Similarly, the Court held the City failed to demonstrate that the plan was “narrowly tailored” for
several reasons, including because there did not appear to have been any consideration of race-
neutral means to increase minority business participation in city contracting, and because of the
over inclusiveness of certain minorities in the “preference” program (for example, Aleuts)
without any evidence they suffered discrimination in Richmond.«

The Court stated that reliance on the disparity between the number of prime contracts awarded
to minority firms and the minority population of the City of Richmond was misplaced. There is
no doubt, the Court held, that “[w]here gross statistical disparities can be shown, they alone in a
proper case may constitute prima facie proof of a pattern or practice of discrimination” under
Title VII.,«2. But it is equally clear that “[w]hen special qualifications are required to fill particular
jobs, comparisons to the general population (rather than to the smaller group of individuals who
possess the necessary qualifications) may have little probative value.” #

The Court concluded that where special qualifications are necessary, the relevant statistical pool
for purposes of demonstrating discriminatory exclusion must be the number of minorities
qualified to undertake the particular task. The Court noted that “the city does not even know
how many MBE'’s in the relevant market are qualified to undertake prime or subcontracting
work in public construction projects.” “Nor does the city know what percentage of total city
construction dollars minority firms now receive as subcontractors on prime contracts let by the
city.”

The Supreme Court stated that it did not intend its decision to preclude a state or local
government from “taking action to rectify the effects of identified discriminat