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floodway as designated by the Department in such metropolitan counties, unless such
construction relates to an appropriate use of the floodway.” (615 ILCS 5/18g) This statute
defined ”[a] ppropriate use of the floodway” as:

(i) flood control structures, dikes, dams and other public works or private
improvements relating to the control of drainage, flooding or erosion; (ii) structures
or facilities relating to the use of, or requiring access to, the water or shoreline,
including pumping and treatment facilities, and facilities and improvements related
to recreational boats, commercial shipping and other functionally dependent uses;
and (iii) any other purposes which the Department determines, by rule, to be
appropriate to the 100-year floodway, and the periodic inundation of which will not
pose a danger to the general health and welfare of the user, or require the expenditure
of public funds or the provision of public resources or disaster relief services.
Appropriate use of the floodway does not include construction of a new building
unless such building is a garage, storage shed or other structure accessory to an existing

building and such building does not increase flood stages.

The precursor to this statute (Ill.Rev.Stat.1989, ch. 19, par. 65g.) was challenged in Beverly
Bank v. Illinois Department of Transportation (1991). In that case the as denied a
construction permit for two parcels located inside a defined 100-year floodway. In finding in
favor of the Illinois Department of Transportation (prior to the Rivers Lakes and Streams Act,
the Office of Water Resources was part of the Department of Transportation rather than the
Department of Natural Resources), the court stated:

We agree with that the General Assembly has the authority to prohibit all
new residential construction in the 100-year floodway. It is reasonable for the
General Assembly to rely on the extensive research contained in the Governor’s flood
control task force report which documented the demographic and land use changes
which have contributed to the increased flooding in the 100-year floodway. It is
reasonable for the General Assembly to accept the recommendation of the task force
that a central part in the response to the severe flooding which may occur in a 100-
year flood event is the probibition of all new residential construction in the floodway.
It is also reasonable for the General Assembly to rely on the scientific study contained
in the report which emphasized the importance of maintaining existing natural stor-
age areas in the watershed to reduce flood damage.

We hold that the General Assembly has the authority, based on the police power, to
prohibit the construction of new residences in areas which would be under water in
the event of a 100-year flood event. For the reasons out-lined above, such legislation
is rationally related to several legitimate State interests. For the same reasons, we find
section 18¢ bears a substantial relation to the public health, safety and welfare.

Stormwater Management

Uchtmann et al. (1986) address the need for stormwater detention storage as follows: “In
nonagricultural land uses and absent local ordinances specifying storm drainage and deten-
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tion requirements, owners of dominant estates may drain their lands into public drains or
onto as long as the increased flow of surface waters is consistent with the policy
of reasonableness of use.” However, Illinois Department of Transportation (IDOT, 2011)
policy states that:

(a) Urban- Storage facilities shall be provided in urban and built-up areas whenever
a significant increase in the amount of runoff occurs as a result of increased
impermeability, reduced time of concentration, and/or the filling of natural storage
areas.

(b) Rural- Storage facilities shall be provided in rural areas whenever the hydraulic
analysis indicates that flood damage will result from an increase in the amount of
runoff occurring as a result of increased impermeability, reduced time of concentra-
tion, and/or the filling of natural storage areas.

One significant change since the 1986 drainage manual is the expansion of regulations
related to environmental quality. In that publication, Uchtmann et al.(1986) state “[u]ntil
the passage of legislation in the late 1960s, the common law nuisance action was a land-
owner’s only remedy for interference in the use and enjoyment of the land. Despite today’s
wide variety of water pollution control legislation, including statutory nuisance, it is gener-
ally limited to controlling point sources. Thus, the common law nuisance action is still
important.” However, changes since 1986 have significantly altered this statement. In
particular, implementation of the National Pollutant Discharge Elimination System
(NPDES) Stormwater Program has provided regulatory measures to address non-point
sources of pollutants. Compliance with environmental regulation is beyond the scope of this
manual and is not discussed in detail. The aim of this section is to make highway authorities
and land owners aware of environmental laws that may affect highway drainage.

NPDES permits are designed to allow point source discharges into the “waters of the United
States.” The NPDES permit program is administered by the United States Environmental
Protection Agency (U.S. EPA), but the act provides that it can be delegated to a state once
the state promulgates regulatory guidelines. The State of Illinois was delegated the authority
to administer the NPDES permit program through the IEPA following the adoption of
amendments to the water pollution regulations. The NPDES Stormwater Program was
implemented in two major phases, with effective dates of October 1992 (Phase I) and March
2003 (Phase II), respectively.

The first phase includes discharges associated with industrial activity (including construction
activity) and discharges from all public stormwater collection systems serving urban popula-
tions of 100,000 or more.

The second phase addresses stormwater discharges from small municipal separate storm |

sewer systems (MS4s)| (those serving fewer than 100,000 people) and construction sites that

disturb 1 to 5 acres. Generally, Phase I MS4s are covered by individual permits and Phase II
MS4s are covered by a general permit. Each regulated MS4 is required to develop and
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implement a stormwater management program (SWMP) to reduce the contamination of

stormwater runoff and prohibit illicit discharges.

Changes made in Phase II:

1.

Outside urbanized areas, all stormwater collection systems serving a population
center of at least 10,000 people with a population density of at least 1,000 people per
square mile are included in the program.

Within urbanized areas, almost all stormwater collection systems, as well as those
serving a population of fewer than 10,000 people, are included in the program.

The minimum amount of soil disturbance that would trigger a permit requirement is
reduced to 1 acre (0.4 hectares) from 5 acres (2 hectares) in most cases.

Stormwater discharge permits are required by EPA from any discharger that
contributes to a violation of water quality standard or that contributed a substantial
load of pollutants to the waters of the United States.

Return flows from irrigated agriculture, agricultural stormwater runoff, and dis-

charges from non-pointsilvicultural jactivities are exempt from NPDES permit

requirements.

A significant change in Illinois drainage laws since the 1986 and 1997 drainage manuals is

the provision to incorporate green stormwater infrastructure into drainage design. Illinois

Public Act 098-0330 modifies the Illinois Municipal Code (65 ILCS 5/11-110-1) as follows:

In 2009 Illinois adopted regula-
tions for stormwater management
under the statewide Stormwater
Regulation for Small MS4s (Illinois
Pollution Control Board Rules
and Regulations 35 III. Adm.
Code, Subtitle C, Chapter 1).
These regulations and the Illinois
General NPDES Permit No.
ILR40 (IEPA 2009) specify a size
threshold of “land development
projects that disturb greater or
equal than one acre or less than

(1) adds other ‘green infrastructure’ facilities, such as green roofs, rain gardens,
bioswales, tree boxes, porous pavement, porous pipe systems, native plantings, con-
structed wetlands, and cisterns, to drainage purposes that corporate authorities may
lay out, establish, construct, and maintain; (2) authorizes corporate authorities to

provide for draining or otherwise managing the runoff, such as by infiltration,

evapotranspiration, or collection; and (3) permits a combination of special assessment
and general taxation.




one acre for discharges from construction activity for a larger common plan of development
or sale that would disturb one acre or more.”

IEPA (2009) requirements for MS4 permits include:

1. Developing a stormwater management program comprising| best management

| practices (BMPS)| and measurable goals for each of the following six minimum con-

trol measures:

e DPublic education and outreach on stormwater impacts
e DPublic involvement and participation

o Illicit discharge detection and elimination

e Construction-site stormwater runoff control

e Post-construction stormwater management in new development and
redevelopment

o Pollution prevention/good housekeeping for municipal operations
2. Submitting a completed Notice of Intent; and
3. Submitting an annual report to IEPA in June of each year.

The Illinois stormwater regulations specify Post-Construction Standards for New
Development as follows:

The permittee should require the person responsible for the construction or new
development to adopt one or more of these strategies, in order of preference, or provide
a rationale for selecting a more preferred strategy:

i. Preservation of the natural features of development sites, including natural storage
and infiltration characteristics;

ii. Preservation of existing natural stream channels, and drainage ways;
iii. Minimization of new impervious surfaces;
iv. Conveyance of stormwater in open vegetated channels;

v. Construction of structures that provide both quantity and quality control, with
structures serving multiple sites being preferable to those serving individual sites; and

vi. Construction of structures that provide only quality control, with structures
serving multiple sites being preferable to those serving individual sites.

Section 401 of the Clean Water Act states, “Any applicant for a Federal license or permit to
conduct any activity including, but not limited to, the construction or operation of facilities,
which may result in any discharge into the navigable waters, shall provide the licensing or
permitting agency a certification from the State in which the discharge originates.” The IEPA
provides water quality certification pursuant to Section 401 of the Clean Water Act. This
certification is mandatory for all projects requiring a Section 404 permit from the Corps of
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Engineers. In addition to determining that the proposed work will not violate the applicable
water quality standards, the IEPA also makes a determination of additional permit and
regulatory requirements pursuant to the Illinois Pollution Control Board rules and
regulations, such as for hauling and disposal of dredged material.

A recent federal case that may impact stormwater drainage design is Ecological Rights
Foundation v. Pacific Gas and Electric Company (2013). In that case the Ecological Rights
Foundation filed a citizen suit against Pacific Gas and Electric (PG&E) alleging that PG&E
had violated the Clean Water Act by “discharging ‘pollutant-bearing stormwater runoff’ from
their utility poles into the waters of the United States without an NPDES permit.” The
source of the pollutants cited in the complaint was wood preservative leaching from the
utility poles. In their opinion dismissing the Ecological Rights Foundations suit, the court
stated, “Stormwater runoff is a nonpoint or point source ... depending on whether it is
allowed to run off naturally (and is thus a nonpoint source) or is collected, channeled, and
discharged through a system of ditches, culverts, channels, and similar conveyances (and is
thus a point source discharge).”

At the time of this writing, the authors are unaware of any court cases related to ///inois

Stormwater Regulations for Small MS4s.

Agricultural Drainage

Drainage Districts

Natural drainage rules do not adequately meet the needs of landowners in many parts of the
state—particularly in the flat prairie areas and in river bottoms, where both drainage and
flood protection are needed. To cover the inadequacies of the natural drainage rules and to
give landowners a means of securing proper drainage, the legislature in 1879 passed two laws,
the Levee Act and the Farm Drainage Act. These laws provide for drainage districts based on a
system of assessments that permitted the districts to include only lands benefited (Uchtmann

and Gebhris, 1997).

The organization of drainage districts in Illinois is governed by the //linois Drainage Code (70
ILCS 605/Art. I1T). While drainage districts are authorized by the //linois Drainage Code,
they are not specifically created by it. The legislation provides the legal framework for drain-
age districts and gives them certain powers but leaves organization and formation of the dis-
trict up to local citizens.

Drainage districts are limited in which landowners they can include in the district and
thereby include in their assessments. If landowners have adequate drainage under natural
drainage, they do not receive the benefits of a drainage district, and their land cannot be in-
cluded in a drainage district against their wishes. Uchtmann and Gehris (1997) state, “The
mere fact that the ditches of a drainage district carry off water that originates on this land
does not mean, in a legal sense, that the owners are necessarily benefited by the drainage dis-
trict. Land may not be included in a drainage district nor be assessed by the district against
the owners’ will unless it can be shown that the property will be materially benefited by the
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district systems.” On the other hand, a district has the right to subject the land of anyone
who connects a drain or drains to the district’s drains to thef the district.
Assessments to support a drainage district can be levied only against benefited land and they
cannot exceed the benefits that the land will receive. Landowners are entitled to a court hear-
ing about their benefits before they are required to pay their benefits.

The Illinois Drainage Code (70 ILCS 605/4-14) allows drainage districts to “use any part of
any public highway for the purposes of work to be done, provided such use will not perma-
nently destroy or materially impair such public highway for public use.” However, the
Hlinois Highway Code (605 ILCS 5/9-113) requires permission from the highway authority
before any construction is undertaken within the highway right-of-way. Presumably, this
requirement means that drainage districts must obtain the permission of the highway
authority and compensate any abutting landowners affected by the construction. This leaves
open the possibility of a drainage district requesting permission to use or construct drains
along or across a highway right-of-way and the highway authority refusing permission.
Uchtmann et al. (1986) state that “[i]t is not clear how a drainage district may proceed if the
highway authority refuses to permit the use or construction of drains along a highway.” The
linois Drainage Code (70 ILCS 605/4-17) states that “[w]henever the commissioners are
unable to agree with any land owner ... on the amount of compensation to be paid ... then
the commissioner may ... acquire any such lands, easements, rights-of-way, properties, and
interest, whether privately owned, publicly owned, or held for the use of the public, by the
exercise of the right ofleminent domain]” Uchtmann et al. (1986) cite Metropolitan Sanitary
District v. City of Des Plaines (1976) in which a sanitary district was allowed to condemn
highway property in order to obtain an easement of right-of-way for a water main. This

precedent implies that drainage districts may be permitted the use of eminent domain against
a highway authority.

Details on the organization and structure of drainage districts and on the powers and duties
of drainage commissioners are presented in Uchtmann and Gehris (1997).
Drainage and Regulation of Wetlands

Illinois defines waters of the state as “all accumulations of water, surface and underground

natural, and artificial, publicand =

private, or parts thereof, which
are wholly or partially within,
flow through, or border upon
this State.” A wetland is an area
of wet soil that will support
plants such as willows and cattails
and other plants that grow well
in wet soils or water. Wetlands
provide physical, chemical, and
biological functions that are



beneficial to society, reduce damage from flooding, improve water quality, and provide high-

quality habitat for fish and wildlife.

Federal Wetlands Regulation
Under the Rivers and Harbors Appropriation Act of 1899, the United States Army Corps of

Engineers (Corps) oversaw the regulation of discharges into navigable waterways. In the
1972 amendments to the Federal Water Pollution Control Act [now commonly known as the
Clean Water Act (CWA)], rock and sand were included among lists of “pollutants.” The
1972 amendments defined the scope of the CWA as “the waters of the United States.”
Under authority derived from the CWA, the Corps’ jurisdiction now applies to discharges of
“dredged or fill material” into all “waters of the United States,” which the Corps has defined
as covering interstate waters and wetlands, intrastate waters whose “use, degradation or
destruction ... could affect interstate or foreign commerce,” tributaries of those protected
waters, and wetlands adjacent to protected waters. Under Section 404 of the CWA the Corps
is authorized to grant permits for discharges of “dredged or fill material” into protected
waters at specific locations.

Amendments to Section 404 of the CWA in 1977 established a program to regulate the
discharge of dredged and fill material into waters of the United States, including wetlands.
Activities regulated under that program include water resource projects (such as dams and
levees) and conversion of wetlands to farming and forestry.

The Corps and EPA have key regulatory responsibilities under the Section 404 program. The
Section 404 program requires that no discharge of dredged or fill material can be permitted
if a practicable alternative exists that is less damaging to the aquatic environment or if the
nation’s waters would be significantly degraded. In other words, a permit application must
show that the applicant has:

1. taken steps to avoid wetland impacts, where practicable;
2. minimized potential impacts to wetlands; and

3. provided compensation for any remaining, unavoidable impacts through activities to
restore or create wetlands.

lllinois Wetland Regulations

States may administer their own permit programs for wetlands as long as their proposed
programs comply with the minimum requirements set by the EPA that must be met to issue
such permits. Illinois’ /nteragency Wetlands Policy Act of 1989 (IW/PA 20 ILCS 830/) estab-
lished a wetland regulatory program that authorizes the Illinois Department of Natural
Resources (IDNR) to regulate state-funded projects and activities that impact wetlands
(Environmental Law Institute, 2007). Additionally, the Rivers, Lakes, and Streams Act (615
ILCS 5/) provides the IDNR peripheral regulatory authority to regulate construction activi-
ties in floodplains; anyone proposing such activities must first secure a permit from IDNR.
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Drainage improvements otherwise allowed under the lllinois Drainage Code are discouraged
or prohibited by these additional laws protecting wetlands (Uchtmann and Gehris, 1997).

The Illinois Department of Transportation has developed a Wezlands Action Plan (IDOT,
1998)that calls for policies and procedures that address adverse wetlands impacts prioritized
as follows, while giving due consideration to safety and appropriate design standards:

First priority: Avoidance of adverse wetland impacts

Second priority: Minimization of adverse wetland impacts

Third priority: Compensation for unavoidable adverse wetland impacts in
accordance with the ratios in 17 Ill. Admin. Code Ch. I, Sec.
1090

Wetland impacts of less than 0.3 acre resulting from IDOT-funded projects will be compen-
sated for from a wetland compensation account site or other approved source of pre-existing
wetland credits. Compensation for unavoidable adverse impacts of 0.3 acre or more will be
provided prior to or concurrent with the project action that causes the wetland impact, with
priority given to locating the compensation as close to the impacted wetlands as practical. If
a wetland compensation plan that meets the objectives of the act cannot be developed, or if
unique opportunities exist to further the goals of the act through other means, approval may
be requested from IDNR for the following:

1. Acquisition of high-quality wetlands and associated buffer;
2. Funding of needed relevant research; or

3. Wetlands compensation that provides replacement of the same and different wetland
types as the adversely impacted wetlands.

In addition to a wetland compensation plan, steps must be taken to ensure that
compensation wetlands are maintained for wetlands purposes. This may involve transferring
the property to IDNR or another suitable entity to assume responsibility for long-term
management of wetland compensation sites or requiring the local agency with jurisdiction of
the site to ensure that the site will be maintained for wetlands purposes.

Illinois statutes also require a permit from IDNR for construction by highway authorities, by
drainage districts, or by individuals when such construction is located in any stream or flood-
way draining more than 1 square mile in an urban area or 10 square miles in a rural area.
Specifically exempted from the rules are field tile systems, tile outlet structures, terraces,
water and sediment control basins, grade stabilization structures, and grassed waterways that
do not obstruct flows. In addition, most of the maintenance and repair of existing structures
is excluded. The law applies to any person, corporation, unit of local government, or state

agency (615 ILCS 5/29a).
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Jurisdiction of Wetlands Regulations

A key question concerning wetlands regulations is which wetlands fall under the
of federal law. The Corps initially approached its jurisdiction as it had under the Rivers and
Harbors Act, as “[n]avigable waters of the United States are those waters that are subject to
the ebb and flow of the tide and/or are presently used, or have been used in the past, or may
be susceptible for use to transport interstate or foreign commerce” (33 C.F.R. pt. 329).
Because wetlands are generally not navigable, this early definition excluded most wetlands
and other isolated waters from CWA jurisdiction. Strand and Rothschild (2010) state that
“environmental groups challenged these regulations, arguing that the regulatory jurisdiction
of the CWA extended beyond traditionally navigable waters to a broader aquatic system,
including small streams, tributaries, and wetlands.” In Natural Resources Defense Council v.
Callaway (1975), a federal district court found that the Corps’ defined “navigable waters” too
narrowly under the CWA. Following the guidance of the court and the CWA’s legislative
history, the Corps revised its regulations to include a broader range of waters, including adja-
cent wetlands and isolated waters, giving the definition of “navigable waters” the broadest
constitutional interpretation possible.

In2001 the United States Supreme Court decided the case of Solid Waste Agency of Northern
Cook County (SWANCC) v. U.S. Army Corps of Engineers (2001). In this case a consortium of
villages and cities in the Chicago metropolitan area sought to develop a landfill for non-
hazardous solid waste on a 533-acre site that had formerly been a sand/gravel mine. This site
contained several ponds that would be filled in as part of the plan. These ponds were isolated
from navigable waters. SWANCC applied for a Corps of Engineers Section 404 permit,
which was denied, with the Corps citing use of the ponds by migratory birds as the basis for
its jurisdiction over the site. The court rejected this argument on a 54 vote. The court
stated that not only would the recognition of the Migratory Bird Rule be inappropriate under
the language of the CWA for “isolated” and “intrastate” waters, but also that in this particu-
lar case it would raise constitutional concerns about the “significant impingement of the
States’ traditional and primary power over land and water use.”

We said in Riverside Bayview Homes that the word “navigable” in the statute was of
“limited effect” and went on to hold that §404(a) extended to nonnavigable wet-
lands adjacent to open waters. But it is one thing to give a word limited effect and
quite another to give it no effect whatever.

Where an administrative interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that Congress intended that result. ...
This concern is heightened where the administrative interpretation alters the federal—
state framework by permitting federal encroachment upon a traditional state power.
(Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army
Corps of Engineers, 2001)

In two more recent cases (Rapanos v. United States, 2006; Carabell v. U.S. Army Corps of
Engineers, 2004), which the Supreme Court consolidated (Rapanos et ux., et al. v. United
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States, 20006), the Supreme Court again addressed the Corps’ jurisdiction over isolated
wetlands.

[T]he phrase “waters of the United States” includes only those relatively permanent,
standing or continuously flowing bodies of water “forming geographic features” that
are described in ordinary parlance as “streams,” “oceans,” “rivers,” and “lakes,”
Webster’s New International Dictionary 2882 (2d ed.), and does not include
channels through which water flows intermittently or ephemerally, or channels that
periodically provide drainage for rainfall. The Corps’ expansive interpretation of that
phrase is thus not “based on a permissible construction of the statute. . . .”

And the CWA itself categorizes the channels and conduits that typically carry
intermittent flows of water separately from “navigable waters,” including them in the
definition of “point sources, . . .”

Isolated ponds are not “waters of the United States” in their own right. ... Thus,

only those wetlands with a continuous surface connection to bodies that are “waters of
the United States” in their own right, so that there is no clear demarcation between
the two, are “adjacent” to such waters and covered by the Act. (Rapanos v. United
States, 2004)

In a concurring opinion on Rapanos, the Chief Justice stated that interested parties may lack
guidance “on precisely how to read Congress’ limits on the reach of the Clean Water Act”
and would be left “to feel their way on a case-by-case basis.” In analyzing these decisions,
Strand and Rothschild (2010) state, “Albeit in significantly divided opinions, the Supreme
Court has now twice expressed the position that Congress had intended some limits on fed-
eral jurisdiction, given the use of the term ‘navigable’ and the statutory recognition of a
major role for the states. Absent a change to the statute or precedent of the Supreme Courrt,
the limit has to be addressed by the federal agencies.”

In another decision related to Section 404 permitting of wetlands (Sackett v. Environmental
Protection Agency, 2012), the United States Supreme Court addressed the issue of judicial
review of agency decisions related to Section 404 permitting. The Sacketts own a 2/3-acre lot
near Priest Lake, Idaho, on property separated from the lake by several lots containing
permanent structures. In preparation for building a house, the Sacketts filled part of their lot
with dirt and rock. Months later, they received a compliance order from the U.S. EPA
indicating that their site was a wetland and that the fill was an ongoing point source dis-
charge of pollutants to waters of the United States. The compliance order further required
them to restore their site and provide EPA with access to the site. The Sacketts requested a
hearing, but their request was denied, prompting them to seek remedy in the courts. In
reversing the lower courts, the Supreme Court stated, “[T]here is no reason to think that the
Clean Water Act was uniquely designed to enable the strong-arming of regulated parties into
‘voluntary compliance” without the opportunity for judicial review—even judicial review of
the question of whether the regulated party is within the EPA’s jurisdiction. Compliance
orders will remain an effective means of securing prompt voluntary compliance in those
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many cases where there is no substantial basis to question their validity” (Sackezz v.
Environmental Protection Agency, 2012).

Several recent cases have raised questions about the reach of the wetlands permitting required
under the Clean Water Act. The results of these cases indicate that the reach is more limited
than previously was required but that clear-cut guidance is not available at present and
jurisdiction must be decided on a case-by-case basis. In response to these rulings the U.S.
EPA in April 2014 proposed a new rule redefining the “[w]aters of the United States” that
greatly broadens the reach of the Clean Water Act (Federal Register, Vol. 79, No. 76,
Monday, April 21, 2014). Of significance for highway authorities, under the proposed rule,
for the first time, man-made waterways and water bodies such as ditches could be considered
jurisdictional under the Clean Water Act. The proposed rule states, “A tributary, including
wetlands, can be a natural, man-altered, or man-made water and includes waters such as
rivers, streams, lakes, ponds, impoundments, canals, and ditches.” The proposed rule does
exclude “ditches that are excavated wholly in uplands, drain only uplands, and have less than
| perenniallflow® and ditches that do not contribute flow, either directly or through another
water, to a traditional navigable water, interstate water, the territorial seas or a jurisdictional

impoundment” (Federal Register, Vol. 79, No. 76, Monday, April 21, 2014).
It should be noted that the U.S. Department of Agriculture (USDA) also has a wetland

program (commonly known as “Swampbuster”) authorized under the Food Security Act of
1985 as amended by the Food, Agriculture, Conservation, and Trade Act of 1990 and the
Federal Agriculture Improvement and Reform Act of 1996. Under these provisions, any person
who clears, drains, dredges, levels, or alters a wetland after December 23, 1985, to produce
an agricultural commodity shall be ineligible for USDA program benefits on all land owned
or operated in an amount proportionate to the severity of the violation. The USDA defini-
tion of wetland is “areas that have a predominance of hydric soils and that are inundated or
saturated by surface or groundwater at a frequency and duration sufficient to support, and

under normal circumstances do support, a prevalence of lhydrophytic vegetation ftypically

adapted for life in saturated soil conditions” (Natural Resources Conservation Service, 2010).
The National Resources Conservation Service (2005) warns that certified wetland
determination/delineation for the purpose of implementing wetland conservation provisions
of the Food Security Act of 1985 “may not be valid for identifying the extent of the COE’s
[Corps of Engineers] Clean Water Act jurisdiction” (National Resources Conservation
Service, 2005). More details about the USDA wetlands program are provided by Uchtmann
and Gebhris (1997).

In Illinois, Section 1-6 of the /llinois Interagency Wetland Policy Act of 1989 (20 ILCS 830/1-

6) defines a wetland as:

land that has a predominance of hydric soils (soils which are usually wet and where
there is little or no free oxygen) and that is inundated or saturated by surface or

> In other words, an ephemeral stream.
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groundwater at a frequency and duration sufficient to support, and that under nor-
mal circumstances does support, a prevalence of hydrophytic vegetation (plants
yypically found in wet habitats) typically adapted for life in saturated soil conditions.
Areas which are restored or created as the result of mitigation or planned construction
projects and which function as a wetland are included within this definition even
when all three wetland parameters are not present.

This definition avoids the questions of jurisdiction that are raised regarding the CWA’s use
of the term “waters of the United States” and, at the time of this writing, the authors are
unaware of any cases questioning Illinois’ jurisdiction embodied in the ///inois Interagency

Wetland Policy Act of 1989.

Other Drainage Topics

Groundwater Related to Drainage

In the Water Use Act of 1983, the General Assembly changed the legal policy of groundwater
being the property of the landowner to state that “[t]he rule of ‘reasonable use’ shall apply to
groundwater withdrawals in the State (525 ILCS 45/6).” In discussing the implications of
this statute on highway drainage, Christopher (2004) states, “The only reported case which
has interpreted this language concerned a homeowner whose well dried up when a drainage
ditch next to her home was deepened and enlarged [Bridgman v. Sanitary District of Decatur,
1987]. The court reviewed the legislative history and decided the phrase ‘reasonable use’ in
this act has the same meaning as the doctrine of reasonable use in disputes over the use of
water in streams by riparian owners. In those riparian cases each user is entitled to use the
resource as long as no other’s use is unreasonably deprived. This means that groundwater is a
shared resource. This provision can come into play when a highway ditch affects the levels of
an adjacent pond or well. The highway authority is probably not responsible for all damages
but can probably be held responsible for damage which could have been avoided by
undertaking reasonable precautions.”

Summary

The following is a summary of the drainage laws and regulations discussed previously. This
section is organized to follow the sections in which these principles were more fully pre-
sented.

The Law of Natural Drainage

The basic principle guiding drainage law in Illinois is referred to as the Law of Natural
Drainage: “Landowners, including highway authorities, have a right to drain water away as it
would in a state of nature. Lower landowners, including highway authorities, have a re-
sponsibility to accept water flowing naturally onto or through their lands and have no right
to interfere with such natural drainage” (Uchtmann et al., 1986). This means that the owner
of dominant (higher) land cannot change the course of flow or render it more rapid or divert
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from one watershed to another and that the owner of the servient (lower) land cannot do
anything to hinder his or her grounds from receiving the flow from the dominant land.

Because practices that increase the productivity of agricultural land tend to increase the
runoff of water from that land, the Illinois Supreme Court developed the Good Husbandry
Exception that allows the owners of dominant land to increase the amount of flow from their
land “in the interests of good husbandry” provided that the point where the discharge
entered the servient estate was not altered. While the Good Husbandry Exception was origi-
nally established for development of agricultural land, court decisions over the years have
expanded it to any legitimate farming operation and even strictly non-agricultural develop-
ment as long as the resulting drainage meets a “reasonableness limitation.”

The Reasonable Use Limitation says that a landowner is legally privileged to make a reasona-
ble use of his or her land, even though the resulting alteration of the flow of surface water
may cause some harm to others. The landowner is liable for the harm to the extent that the
harm is tied to an unreasonable development of the higher land. The burden of proving that
the land development was unreasonable falls on the plaintiff. Determining whether the
development was reasonable is done on a case-by-case basis that considers both the benefit to
the dominant estate and the harm to the servient estate.

Easements

An easement is an interest in another’s land that allows the easement owner to use the other’s
land for special purposes consistent with the other’s general property rights; for example, the
right to have water flow across a neighbor’s land. Drainage easements can be created by
nature, by agreement, by condemnation, or by prescription. An easement in or over
another’s land provides the easement holder the right of access to do all such things as are
necessary to preserve the easement. If the beneficiary of the easement abandons it, the ease-
ment disappears and the landowner resumes his or her full and unencumbered interest in the

land.

Highway Drainage

The interaction of the drainage features of highways with those of the adjoining lands that
they cross is governed by the same rules applying to private land. By Illinois statute, highway
authorities can obtain drainage easements by deed, by prescription, or by eminent domain
(condemnation). Illinois statutes also permit highway authorities to convey water from the
highway in a direction other than its natural course. Therefore, a highway authority can
divert water as long as it has acquired the necessary easements from affected parties. Because
the highway authorities own only an easement in the highway land and the fee remains in
the adjoining owner, highway authorities have no right to grant abutting landowners the
privilege of digging a ditch along the highway fronting the property of another landowner.

The lllinois Highway Code imposes on the highway authorities the duty to “construct, main-
tain, and repair the highways” within their jurisdiction. If the highway is benefited by a
highway drain or ditch it is likely that the highway authority is responsible for the

34



maintenance costs. Similarly, the highway authority is responsible to inspect bridges and
culverts on public streets and highways.

According to the /llinois Drainage Code, highway authorities generally must construct and
maintain bridges whenever a natural drain or ditch constructed in the original natural drain-
age crosses a public highway.

Waterway/Floodplain Encroachments

Construction projects in Illinois waterways, floodplains, and wetlands often require both
state and federal authorization. Under Section 404 of the Clean Water Act, virtually any
deposition of fill constitutes a point source of pollution and is therefore subject to permit
approval from the U.S. Army Corps of Engineers. Under the Rivers, Lakes and Streams Act
the Illinois Department of Natural Resources Office of Water Resources (DNR/OWR) is
given authority to issue permits for dams, for any construction within a public body of water,
and for construction within floodways. Generally, floodway projects also require local
authorization. Additionally, revisions of floodway maps may require approval from
IDNR/OWR and from the Federal Emergency Management Agency (FEMA). Addition
special provisions apply for projects in the six counties served by the Northeastern Illinois
Planning Commission and all projects in or along Lake Michigan.

Stormwater Management

A significant change since the 1986 drainage manual is the expansion of regulations related
to environmental quality. Implementation of the National Pollutant Discharge Elimination
System (NPDES) Stormwater Program has provided regulatory measures to address non-
point sources of pollutants. Phase I of the program, implemented in 1992, includes
discharges associated with industrial activity and discharges from all public stormwater
collection systems serving urban populations of 100,000 or more. Phase II of the program,
implemented in 2003, expands the program to address stormwater discharges from small
municipal separate storm sewer systems (MS4s) serving a population center of at least 10,000
people with a population density of at least 1,000 people per square mile and construction
sites that disturb more than 1 acre. Illinois requires MS4 permits for projects that disturb
more than 1 acre, or less than 1 acre for discharges from construction activity for a larger
common plan of development or sale that would disturb 1 acre or more. The MS4 permit

should include a stormwater management program comprised of best management practices |

(BMPs) and measurable goals for six minimum control measures, as well as a Notice of
Intent and an annual report to the Illinois Environmental Protection Agency. (IEPA)
Agricultural Drainage

Illinois law provides for the creation of drainage districts to give landowners a means of
securing proper drainage and provides for a system of assessments that includes only the
lands benefited by the district. The drainage code allows drainage districts to “use any part of

35



any public highway for the purposes of work to be done, provided such use will not perma-
nently destroy or materially impair such public highway for public use.”

Regulation/Drainage of Wetlands

Section 404 of the Clean Water Act (CWA) amendments of 1977 established a program to
regulate the discharge of dredged and fill material into the waters of the United States,
including wetlands. Activities regulated under that program include water resource projects
(such as dams and levees) and conversion of wetlands to farming and forestry. The Corps of
Engineers and the United States Environmental Protection Agency (U.S. EPA) have regula-
tory responsibilities to ensure that permit applicants have:

1. taken steps to avoid wetland impacts;
2. minimized potential impacts to wetlands; and

3. provided compensation for any remaining, unavoidable impacts through activities to
restore or create wetlands.

The United States Department of Agriculture (USDA) has different definitions of wetlands
than “the waters of the United States” used in the CWA. The USDA administers agricultural
benefit programs, and any clearing, draining, dredging, leveling, or altering a wetland to pro-
duce an agricultural commodity results in ineligibility for USDA program benefits. Because
of the different definitions of wetlands, the Natural Resources Conservation Service’s
(NRCS) wetland delineation may not be valid for identifying jurisdictional wetlands of the
CWA Section 404 program.

llinois’ Interagency Wetlands Policy Act of 1989 established a wetland regulatory program that
authorizes IDNR to regulate state-funded projects and activities that impact wetlands.
Additionally, the Rivers, Lakes, and Streams Act (615 ILCS 5/) provides the IDNR peripheral
regulatory authority to regulate construction activities in floodplains; anyone proposing such
activities must first secure a permit from IDNR.
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Glossary

Adverse. (1) A right that is contrary to the interest or claim of another, such as an easement
across another’s property. (2) Harmful or unfavorable.

Annual exceedance probability (AEP). The probability that a flood or event of the
specified magnitude will be equaled or exceeded in any year. For example, a flood with a 1%
AEP has a 1 in 100 chance of being exceeded in any year. A variety of terms are often used to
describe the chance of an event, but the preferred method is the annual exceedance probabil-
ity.

Artificial watercourse. A watercourse generally owing its origin to acts of man. Examples are
canals, drainage ditches, and subsurface drains.

Basin. A natural or artificially created space or structure that is capable of holding water by
reason of its shape and the character of its confining material; the surface area within a given
watershed.

Berm. A constructed barrier of compacted earth, rock, or gravel.

Best management practices (BMPs). Schedules of activities, prohibitions of practices,
maintenance procedures, and other management practices to prevent or reduce the pollution
of waters. BMPs also include treatment requirements, operating procedures, and practices to
control site runoff, spillage or leaks, sludge or waste disposal, or drainage from raw material
storage. With regard to construction, BMPs may include structural devices or nonstructural
practices that are designed to prevent pollutants from entering water or to direct the flow of

water.

Bridge. A structure erected on foundations, piers, or abutments over a depression or an
obstacle such as a river, roadway, or railroad; it carries a roadway for vehicular and pedestrian
traffic and provides an opening greater than 20 feet.

Catch basin. A chamber or well, usually built at the curb line of a street and combined with
an inlet, for the admission of surface water to a sewer or subdrain, having at its base a sedi-
ment sump designed to retain grit and detritus below the point of overflow.

Catchment. Synonymous with drainage basin, especially in British literature. In the United
States “catchment” often refers to a small area. The area of land, defined based on the
topography that collects and discharges surface runoff past a defined outlet point.

Channel. (1) A natural or artificial watercourse of perceptible extent that periodically or
continuously contains moving water or which forms a connecting link between two bodies of
water. It has a definite bed and banks, which serve to confine the water. (2) The deep por-
tion of a river or waterway that is used by watercraft.

Civil law. A written code of laws that originated in ancient Rome and that is still used in
many countries. It is distinguished from English common law, which is based on statutes

41



and court decisions. (Louisiana is the only state now under civil law, although Illinois and
some others have adopted natural drainage rules like those in the civil law.)

Codification. The rearrangement of all the laws on a particular subject under one general
title and in one place.

Common enemy rule. “Surface water is a common enemy, and each landowner has an
unlimited legal privilege to deal with it as he or she pleases without regard to the
consequences that might be suffered by a neighbor” (Crowell v. Marshall County Drainage
Board, 2012). Opposed to it is the natural drainage rule, which requires the owner of lower
land to accept surface water that naturally drains onto that land.

Common law. The body of principles that evolved from traditional usage and custom and
that now receives judicial recognition and sanction through repeated application. These
principles develop independent of legislation and are embodied in court decisions.

Condemnation. A legal proceeding to secure private land for a public purpose after
reasonable payment for it. Condemnation proceedings are used when an owner does not
convey title voluntarily. Eminent domain proceedings are condemnation proceedings.

Contiguous. Adjacent or touching.

Critical facility. Critical facility means any facility that is critical to the health and welfare of
the population and, if flooded, would create an added dimension to the disaster. The
determination of critical facilities should be made by each agency (State of Illinois, 2006).

Culvert. A closed conduit other than a bridge that conveys water in a natural channel or
waterway beneath and across a roadway.

Defendant. The person or group defending or denying; the party against whom relief or
recovery is sought in an action or suit; the accused in a criminal case.

Diffused surface water. Water that flows across land in no defined channel.

Ditch. An artificially constructed open drain or a natural drain that has been artificially im-

proved.

Diversion. The deflection of surface waters or stream waters into a watercourse to which
they are not naturally tributary.

Divide. The watershed or peak of land from which the heads of streams or runoff waters
flow in opposite directions.

Dominant estate or tenement. In a drainage context, the dominant estate is higher land
from which water naturally flows. The land to which the water naturally flows is the servient
estate.

Dominant land. Property so situated that its owners have rights on adjacent property, such
as a right-of-way or a right of natural drainage. The adjacent land is called the servient land.
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Drain. Any ditch, watercourse, or conduit, whether open, covered, or enclosed, natural or
artificial, or partly natural and partly artificial, by which waters coming or falling upon lands
are carried away.

Drainage. The general term applied to the removal of surface or groundwater from a given
area either by gravity or by pumping.

Drainage area. The measure of the size of a drainage basin. Often this term is incorrectly
used as the area from which water originates at a given point or location on a stream (drain-
age basin).

Drainage basin. The area of land, defined based on the topography, that collects and dis-

charges surface runoff past a defined outlet point. See also cazchment and watershed.

Drainage district. A legal entity formed to construct, maintain, or repair drains or levees or
to enlarge other drainage or levee work for agricultural, sanitary, or mining purposes.

Drainage structures. Structures other than drains, levees, and pumping plants that are
intended to promote or aid drainage. Such structures may be independent of other drainage
work, or they may be a part of or incidental to such work. The term includes but is not re-
stricted to catch basins, bulkheads, spillways, flumes, drop boxes, pipe outlets, junction
boxes, and structures whose primary purpose is to prevent the erosion of soil into a drain (70

ILCS 605/1-2).

Drainage system. A system by which lands are drained and protected from overflow,
including use of drains, drainage structures, levees, and pumping plants.

Easement. An interest in another’s land that allows the easement owner limited use of the
other’s land for special purposes consistent with the other’s general property rights; for
example, the right to have water flow across a neighbor’s land.

Elevation. Altitude; height in relation to sea level or any assumed datum.
Eminent domain. The power of the state to take private property for public use.

Ephemeral stream. A stream that flows only in direct response to precipitation. Such a
stream receives no water from springs, and no long-continued supply from melting snow or
other surface source. Its channel is at all times above the water table. The term may be
arbitrarily restricted to streams or stretches of streams that do not flow continuously during
periods of as much as one month.

Erosion. Wearing away of land surface by running water, wind, or other geological agents.
Fee. A fee is a title or an estate retained indefinitely as rightful owner.

Floodplain. The normally dry land area adjoining rivers, streams, lakes, bays, or oceans that
is inundated during flood events. The 100-year floodplain is the area inundated by a flood
with a 1 in 100 (1%) annual exceedance probability.
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Flood water. Former stream waters that have escaped a watercourse to flow or stand over
adjoining lands.

Floodway. Floodway includes the channel of the stream and the adjacent land areas that
must be reserved in order to discharge the design flood without cumulatively increasing the
water surface by more than a given amount.

Flow line. The bed of a stream or culvert.

Highway. Any public way for vehicular travel laid out pursuant to any law of the State or the
Territory of Illinois; or which has been established by dedication or used by the public as a
highway for 15 years; or which has been or may be laid out to connect a subdivision or
plotted land with a public highway and that has been dedicated for the use of the owners of
the land in the subdivision or platted land where such dedication has been accepted and used
and which has not been vacated pursuant to law. The term “highway” includes rights-of-way,
bridges, drainage structures, signs, guardrails, protective structures, and all other structures
and appurtenances necessary or convenient for vehicular traffic. A highway in a rural area
may be called a road, while a highway in a municipal area may be called a street (605 ILCS
5/2-202).

Highway authority. The state department concerned with state highways; the county board
with respect to county highways or county unit district roads if a discretionary function is
involved; the county engineer or superintendent of highways if a ministerial function is
involved; the highway commissioner with respect to township or district roads not in a
county unit road district; or the corporate authorities of a municipality with respect to

municipal streets (605 ILCS 5/2-213).

Hydrophytic vegetation. Hydrophytic vegetation is defined by the U.S. Army Corps of
Engineers (1987) as: “the sum total of macrophytic plant life that occurs in areas where the
frequency and duration of inundation or soil saturation produce permanently or periodically
saturated soils of sufficient duration to exert a controlling influence on the plant species
present. The vegetation occurring in a wetland may consist of more than one plant commu-
nity (species association). ... Thus, the presence of scattered individuals of an upland plant
species in a community dominated by hydrophytic species is not a sufficient basis for
concluding that the area is an upland community. Likewise, the presence of a few individuals
of a hydrophytic species in a community dominated by upland species is not a sufficient
basis for concluding that the area has hydrophytic vegetation.”

Injunction. A judicial order requiring one to do or refrain from doing a particular act.
Invert. The floor, bottom, or lowest portion of the internal cross section of a conduit.
Jurisdiction. The authority or range of authority for a governing body.

Land. Real property, including but not restricted to lots, railroad rights-of-way, public high-
ways, streets and alleys, and easements.
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Landowner. The owner of real property, including an owner of an undivided interest, a life
tenant, a remainderman, and a trustee under an active trust; but not including a mortgagee, a
trustee under a trust deed in the nature of a mortgage, a lien holder, or a lessee.

Lien. A legal claim against particular property for services rendered the property. A drainage
assessment is a legal claim against an assessed property.

Limited fee. Limited fee refers to a fee that ceases with the existence of certain conditions
with the following characteristics: (1) It is a right to use the surface of the land for a specific
purpose; (2) such land has definite boundaries which must be recorded with the federal
government; (3) it cannot be conveyed to be used for any purpose other than that specified
in the grant and cannot be taken by adverse possession for any other purpose; (5) when the
limited fee is abandoned or forfeited it can only be by virtue of federal statute or regulation
and the fee reverts back to the United States; (6) a limited fee owner has a superior right to
the surface of the land against anyone else; (7) it is used for railroads, pipelines, power plants,
irrigation ditches and reservoirs, canals, etc. for authority as to the foregoing conclusions.

Litigate. To pursue in court through a lawsuit.

Maintenance. Preserving and keeping each type of roadway, roadside, structure, and facility
as close as possible to its original condition or as later improved.

Municipal separate storm sewer system (MS4). The regulatory definition of an MS4 (40
CFR 122.26(b)(8)) is “a conveyance or system of conveyances (including roads with drainage
systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm
drains): (i) Owned or operated by a state, city, town, borough, county, parish, district,
association, or other public body (created to or pursuant to state law) including special dis-
tricts under state law such as a sewer district, flood control district or drainage district, or
similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated
and approved management agency under Section 208 of the Clean Water Act that discharges
into waters of the United States; (ii) Designed or used for collecting or conveying storm-
water; (iii) Which is not a combined sewer; and (iv) Which is not part of a Publicly Owned
Treatment Works (POTW) as defined at 40 CFR 122.2.”

Natural drainage rule. Where two adjoining pieces of land are so situated that one is domi-
nant and the other servient, the dominant landowner has the right to have water flow
naturally from his or her land to that of the servient landowner.

Natural watercourse. The course followed by water where the conformation of land is such
that it gives the water a fixed and determinate course and discharges it uniformly upon the
servient tract at a fixed and definite point.

Non-possessory interest. A non-possessory interest in land is the right to use or restrict the
use of another person’s land. While the holder of a non-possessory interest has certain and
clear-cut rights in regard to the use of a property, he or she does not hold title to the
property. Non-possessory interests do not constitute ownership of the land itself: holders of a
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non-possessory interest in real property do not have title, and the owner of the land
continues to enjoy the full rights of ownership, subject to any encumbrances.

Perennial stream. A stream that flows continuously at all seasons of a year and during dry as
well as wet years. Such streams are usually fed by groundwater, and their water surface
generally stands at a lower level than that of the water table in the locality.

Perpetual easement. Perpetual easement is a type of easement that is to last without any
limitation of time.

Plaintiff. A person who brings an action; the party who complains or sues in a civil action
and is so named on the record; a person who seeks remedial relief for an injury to rights; a
complainant; the prosecution in a criminal case.

Plans. Approved drawings or reproductions of drawings pertaining to the construction or
details of work.

Prescriptive easement. An easement or interest in another’s land acquired by regular use of
the land for some purpose rather than being purchased, negotiated, or granted. In drainage
this is an easement allowing drainage through a ditch, drain, or culvert onto or across the
land of another. In order to acquire this right, open, adverse, and uninterrupted use of the
drainage facility must be shown under a claim of right for the required time.

Promulgate. The act of publishing or announcing officially.

Proprietor. An owner or a person who has legal title or exclusive right to some property,
whether in possession or not.

Public road. A road constructed on dedicated right-of-way and accepted by a public agency.

Quasi-corporations. Organizations resembling corporations; municipal societies or similar

bodies.

Quiet title. A legal proceeding to establish a party’s title to real property against anyone and
everyone, and thus “quiet” any challenges or claims to the title.

Right-of-way. The entire area reserved for the construction and maintenance of a roadway
and the improvement of the roadsides.

Right-of-way plan. A number of right-of-way plats indicating all rights-of-way in one
particular section.

Right-of-way plat. A drawing of a tract of right-of-way to be acquired from property
owners. The plat shows location, width, length, acreage, and legal description of the tract.

Roadway. That portion of a highway improved, designed, or ordinarily used for vehicular
travel.

Rural area. All locations outside an urban area.

Servient estate or tenement. An estate that owes a duty or a service to another estate. The
dominant tenement is the estate to which the duty or service is owed.
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Servient land. If two adjoining pieces of land are so situated that one piece is at a lower
elevation than the other, the lower piece of land is considered to be servient.

Sewage. The water supply of a community after it has been fouled by various uses. It may be
a combination of the wastes carried from residences, business buildings, institutions, and
industrial establishments together with such groundwater, surface water, and stormwater as
may be present.

Silviculture. Silviculture is the branch of forestry dealing with the establishment, growth,
composition, health, and quality of forests and woodlands.

Statute of limitations. An act of the legislature that sets a period of time within which a
legal action must be brought. In the case of interests in land, the period is usually 20 years
from the time the right to sue first arises. The statute makes the defendant immune from suit
after the term has expired.

Statutory law. Laws enacted by the General Assembly to enlarge or change the common
law.

Stream water. Former surface or groundwaters that have entered and now flow in a well-
defined natural watercourse together with other waters reaching the stream by direct
precipitation or rising from springs in the bed or banks of the watercourse.

Subsurface drainage. Collection and removal of underground water.

Surface drainage. Collection and removal of water from the surface of the road and the
ground.

Surface water. Waters that fall on the land from the skies or arise in springs and diffuse
themselves over the surface of the ground, following no defined course or channel, and not
gathering into or forming any more definite body of water than a mere bog or marsh. They
are lost by being diffused over the ground through percolation, evaporation, or natural
drainage.

Toe. (1) The downstream edge at the base of a dam. (2) The line of a fill slope where it

intersects the natural ground.

Urban area. An incorporated or unincorporated area that has been developed primarily for
residential or business purposes.

Watercourse. A channel in which a flow of water occurs, either continuously or intermit-
tently, and if the latter, with some degree of regularity. Such flow must be in a definite
direction. Watercourses may be either natural or artificial, and the former may occur either
on the surface or underground.

Watershed. Often used as synonymous with drainage basin. The area of land, defined based
on the topography, that collects and discharges surface runoff past a defined outlet point. In
a strict sense, the “watershed” is actually the boundary or drainage divide separating one
drainage basin from another.
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Wetland. Land that has a predominance of hydric soils (soils that are usually wet and where
there is little or no free oxygen) and that is inundated or saturated by surface or groundwater
at a frequency and duration sufficient to support, and that under normal circumstances does

support, a prevalence of hydrophytic vegetation (plants typically found in wet habitats) typi-
cally adapted for life in saturated soil conditions. (20 ILCS 830/1-6)
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