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PROCEDURE

PU-02-RC

AEFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES
PURPOSE

This procedure provides instructions for bath the normal requisitioning of Materials and/or
Services, and instructions for emergency requisitioning of Materials and/or Services.
Materials and/or Services requested in an approved Purchase Raquisition will be procured by,
or otherwise at the direction of, the Procurement Division or Professional Services/ Contracts
Division (as applicable) pursuant to the applicable Metra procedure. See:

PU-04-RC - Informal Quotations and Awards;

. PU-05-RC - Formal Quotations and Awards;

. PU-06-RC - Professional Services Contracts (Grant Funded. Non Brooks Method);
- PU-07-RC - Professional Services Contracts (Non Grant Funded);

. PU-08-RC - Architectural and Engineering Services Contracts (Braoks Method);

a PU-08-RC - Blankst Purchase Orders and Releases;

. PU-13-RC - Direct Purchases;

N PU-14-RC - Formmal Solicitation Award For Construction Contracts:
. PU-16-RC - Procurement of Rolling Stock: or

- PU-21-RC = Procurement Card Purchases.

POLICY

GENERAL:

This procedure should be utilized in the procurement of all Materials and/or Services.
Requisitions for Materials and/or Services will be submitted by using a Purchase Requisition,
Non-inventary Material is to be requisitioned separately from inventory Material. Personnel
making unauthorized purchase commitments may be held financially liable ang may aiso be
subject to disciplinary action, including employment termination.

All procurement fransactions will be conducted in a manner providing full and open
competition (except as may be necessary in connection with an Emergency Requisition) and
any arbitrary action is strictly prohibited. The Procurement Division {or its designee) is
responsible for negotiating with Bidders with respect to the procurement of requested
Materiais and the Professional Services/ Contracts Division (or its designee) is responsible for
negotiating with Bidders with respect to the procurement of requested Services. The
Requisitioner/tUser may not negotiate with Bidders except as necessary in connection with the
permitied procurement of Materials and/or Services by Direct Purchases or purchases made
by Procurement Card.
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

Purchase Requisitions that are FTA funded, must adhere to all of the applicable requirements
set forth in Circular 4220.1F (attached and incorporated herein as Exhibit |) as well as all
applicable Metra procurement procedures, business regulations, and other rules and
regulations. Circular 4220.1F applies to each FTA recipient of Federal assistance when it
uses FTA assistance for third party contracts. FTA funded procurements require project costs
to conform to applicable Federal cost principals for allowable costs. Cost must be necessary
and reasonable, allocable to the project, authorized or not prohibited by Federal law or
regulations, and must comply with Federal cost principles applicable to Metra. Metra prohibits
geographic preferences, except in those cases where applicable Federal statues expressly
mandate or encourage geographic preference. Metra also prohibits the cost plus a
percentage of cost and percentage of construction cost methods of contracting. Time and
Materials type contracts are restricted. They can only be used when it has been determined
that no other contract type is suitable; and if the contract specifies a ceiling price that the
confractor may not exceed except at its own risk. Mefra also prohibits excessive
qualifications, unnecessary experience requirements, improper prequalification, retainer
contracts, arbitrary action, excessive bonding, and brand name only. Bonding is required for
all construction contracts exceeding the simplified acguisition threshold unless the FTA
determines that other arrangements adequately protect the Federal interest. If there is a
liquidated damages provision in a proposed contract, any liquidated damages recovered shall
be credited to the project account involved unless the FTA permits otherwise. When progress
payments are utilized the solicitation documents must indicate that Metra will receive title to
property (materials, work in progress, and finished goods). Advance Payments are prohibited
to a third party contractor before the contractor has incurred the cost for which the payments
would be attributable. However, the FTA does occasionally make exceptions to the
prohibitions if the recipient can provide sound business reasons for doing so and has obtained
FTA’'s advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and termination for convenience provisions must be included in
contracts exceeding $10,000.

Design-Bid-Build procurement method requires separate contracts for design services and for
construction. The design services will follow PU-08-RC and the construction services will
follow PU-14-RC.

Options may be included in a contract, provided however that Metra shall not enter into any
confract for rolling stock or replacement parts with a period of performance exceeding five (5)
years inclusive of options. If options are used, the option quantities or periods contained in
the contractor’s bid or offer must be evaluated in order to determine contract award. When
options have not been evaluated as part of the award, the exercise of such options will be
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

considered a Sole Source procurement for purposes of this procedure. In exercising an
option, Metra must ensure that the exercise of an option is in accordance with the terms and
conditions of the option stated in the initial contract awarded. An option may not be exercised
unless it has been determined that the option price is better than prices available in the market
or that the option is the more advantageous offer at the time the option is exercised.

Revenue contracts should use a competitive process to permit interested parties an equal
chance to obtain such a business opportunity. However, if a party is seeking access to a
public transportation asset (such as a utility seeking cable access), and Mefra is willing and
able to provide contracts or licenses to ather parties similarly situated, then competition is not
necessary.

NARRATIVE DESCRIPTION OF PROCESS:

The process for requisitioning Materials and/or Services shall be initiated by the
Requisitioner/User who shall prepare and submit a Purchase Requisition requesting such
Materials and/or Services to the appropriate Budget Authority for approval. With respect to
requisitioning Materials, before submitting a Purchase Requisition the Requisitioner/User shall
first ascertain whether the desired Materials are already available by accessing the Materials
System.

Purchase Requisitions that contain a specified Sole Source must be accompanied by a
written memorandum explaining the reason(s) for such Sole Source restriction. Emergency
Requisitions must be accompanied by a memorandum and supporting evidence, acceptable
to the appropriate Budget Authority, in its sole discretion, fully justifying the requested
Materials and/or Services and the urgency for such Materials and/or Services. Each such
explanatory memorandum must be signed by the Manager of the applicable Department,
Division, or Office, or the Deputy Executive Director, if appropriate, and the Executive Director.

DEFINITIONS
Bidder: See Glossary.

Brooks Method: See Glossary.

Budget Authority: means the appropriate required authorizing person(s) in accordance with Fl-
02-RC, Financial Approval Authorization.

Direct Purchase: See PU-13-RC.

Emercency Requisition: means a Purchase Requisitions with respect to Materials and/or
Services directly related to the provision of Public Transportation Services by Metra or a
Transportation Agency for which: (a) the Executive Director has made a written determination
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V.

PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES
that an emergency situation exits which requires immediate delivery of such requested
Materials and/or Services,; and (b) the subject emergency situation is not directly or indirectly
caused by, or otherwise the result of, the actions or inaction of the Requisitioner/User or any
other person under his/her direction.
Materials: See Glossary.

Materials System: [**See Glossary.**]

Offeror: See Glossary.

Procurement Agent means the person(s) appointed by the Procurement Division or
Professional Services/Contract Divisions (as applicable) as the buyer/contracting agent
primarily responsible for negotiating with approved Bidders and procuring the requested
Materials and/or Services, each in accordance with applicable procurement policies and
procedures (see above; provided that, with respect to an Emergency Requisition required
bidding procedures may be suspended).

Procurement Card: See PU-21-RC.

Public Transportation Services: [**See Glossary.™]

Purchase Regquisition: means either purchase requisition form (RC73) (attached as Exhibit ||
hereto) and all required attachments thereto, or the permitted electronic requisition submittal,
as applicable, each to be completed in accordance with the detailed instructions attached as
Exhibit |1l hereto.

Requisitioner/User: See Glossary.

Services: See Glossary.
Sole Source: See Glossary.

Transportation Agency: [**See Glossary.**]

GENERAL RESPONSIBILITIES

Requisitioner/User

. Identify the need for Materials and/or Services.
' REVISIONS | ISSUE DATE PREPARED BY APPROVED BY PAGE | OF |
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

With respect to requested Materials, determine if the desired Materials are already
available by accessing the Materials System.

Prepare a Purchase Requisition(s) for needed Materials and/or Services which are not
otherwise already available in accordance with the policy and procedures specified herein.
Descriptions/specifications for materials or services should be well defined, but non
restrictive and they should be complete, clear, accurate, and unambiguous descriptions. If
specifying a “brand name” product the solicitation must allow for offers of “an equal”
product, and allowing “an equal” product listing the salient characteristics that the “equal”
product must meet to be acceptable for award. Such “approved equal” determination shall
be done as part of the Using Department’'s technical evaluation. If requesting both
inventory and non-inventory Materials, prepare a Purchase Requisition for inventory
Materials and a separate Purchase Requisition for non-inventory Materials.

Assign the proper user department account/distribution code(s) to the Materials and/or
Services requested in the Purchase Requisition(s).

Determine, consistent with past practice and subject to approval by Materials
Management Department, whether Bidder(s) are to be selected solely on the basis of
price, or whether other factors should be considered.

If requesting Materials and/or Services from a Sole Source, provide memorandum
explaining the reason(s) for such Sole Source restriction.

If requesting Materials and/or Services pursuant to an Emergency Requisition, provide
memorandum and supporting evidence fully justifying the requested Materials and/or
Services and the urgency for such Materials and/or Services.

Budqget Authority

Review accuracy and completeness of Purchase Requisition, including required
signatures, identification of proper account/distribution code(s), and attachment of
memorandums and supporting evidence, as applicable. Return Purchase Requisition to
Requisitioner/User which are incomplete, incorrect, or reflect improper account/distribution
code(s) for correction and resubmission.

Verify availability of funds in the appropriate budget account. Return Purchase
Requisition to Requisitioner/User for which funds are not available.

Assuming funds are available and Purchase Requisition is complete, approve
Purchase Requisition and forward approved Purchase Requisitions to Materials
Management Department.

Maintain a record of all Purchase Requisitions and purchases of Materials and Services
to ensure that budget limitations are not exceeded.
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

. Review Purchase Requisitions received from Budget Authority. Return Purchase
Requisitions to Requisitioner/User which are incomplete, incorrect, or reflect improper
approvals for corrections and resubmission, as appropriate.

. If requested Materials and/or Services may not be procured by Direct Purchase or by
Procurement Card (as determined by Procurement Division or Professional
Services/Contract Divisions, as applicable) make final determination, consistent with past
practice, as to whether Bidder(s) are to be selected solely on the basis of price (i.e.
Materials and/or Services to be acquired by Sealed Bids/Invitation for Bid (IFB) in
accordance with applicable procurement policies and procedures), or whether other factors
should be considered (i.e. Materials and/or Services to be acquired by a Reguest for
Proposal (RFP) in accordance with applicable procurement policies and procedures).

. Forward approved Purchase Requisitions to Procurement Department (if for Materials)
and/or Professional Services/Contract Divisions (if for Services). Additionally, for
Purchase Requisitions requesting Services to be acquired by RFP, determine if Brooks
Method should or should not be utilized in procuring such Services, and alert Professional
Services/Contract Divisions as to determination.

Procurement Division or Professional Services/Contract Divisions (as applicable)

o Oversee METRA Purchase Requisition procedures and systems.

. Review Purchase Requisitions received from Materials Management Department.
Return Purchase Requisitions to Requisitioner/User which are incomplete, incorrect, or
reflect improper approvals for corrections and resubmiission, as appropriate.

. If Purchase Requisition acceptable, first determine whether requested Materials and/or
Services may be procured by Direct Purchase or by Procurement Card pursuant to
applicable procurement policies and procedures (see above) and, if so, coordinate with
Requisitioner/User in directly procuring the requested Materials and/or Services. When
progress payments are utilized the solicitation documents must indicate that Metra will
receive title to property (materials, work in progress, and finished goods).

. If requested Materials and/or Services may be procured by Direct Purchase or by
Procurement Card, approved Purchase Requisition and appoint Procurement Agent to
procure such Materials and/or Services Card pursuant to applicable procurement policies
and procedures (see above).

o Coordinate with Requisitioner/User regarding status of the procurement of the
requested Materials and/or Services by Procurement Agent.

. Retain a copy of all processed Purchase Requisitions, explanatory memorandums (if
any), including determination of the method of procurement, and all other documents or
information submitted with respect to a Purchase Reguisition (if any), and maintain in
respective procurement file.

REVISIONS | ISSUE DATE PREPARED BY APPROVED BY | PAGE | OF
8e | 2-1-12 Materials Management 6 | 13

130167194v40917195 13245



General Development Department

PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

When Capital Funds are involved, review and approve Purchase Requisition and
supply appropriate Grant Project number.

DBE Administration

V.

As necessary, coordinate with Requisitioner/User to determine DBE percentage
requirement goals for Purchase Requisition.

INSTRUCTIONS

A. NON-EMERGENCY REQUISITION OF MATERIALS AND/OR SERVICES

Responsibility

Requisitioner/User

Action

. ldentify a need for Materials and/or Services, including:

i) type of Materials/Services; ii) desired specifications; iii)
quantity needed, and iv) date needed (if requested
Materials/Services needed immediately in response to
an emergency situation, proceed to step B(1) below).

. With respect to requested Materials, determine if the

desired Materials are already available by accessing the
Materials System.

Prepare a Purchase Requisition(s) for needed Materials
and/or Services which are not otherwise already
available.

. If requesting both inventory and non-inventory Materials,

prepare a Purchase Requisition for inventory Materials
and a separate Purchase Requisition for non-inventory
Materials.

. If requesting construction Services, Purchase

Requisition should identify, at least, the goal for
Affirmative Action/Disadvantaged Business Enterprise
("DBE") percentage requirements (proceed to step 2
below), liquidated damages (if any), cost of plans and
specifications, primary contractor percentage work, and
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

DBE Administration (as
necessary)

Budget Authority

bonding requirements.

If requesting professional Services, Purchase
Requisition should identify, at least, the goal for DBE
percentage requirements (proceed to step 2 below).

. If requesting Materials and/or Services from a Sole

Source, prepare a memorandum explaining the
reason(s) for such Sole Source restriction and attach
such memorandum to Purchase Requisition.

. If Purchase Requisition Continuation Page (RC73A)

(See Exhibit lll, Page 2) is required, complete and staple
Purchase Requisition Continuation Page to Purchase
Requisition form to prevent loss and to maintain
sequence.

Retain gold copy of Purchase Requisition and copies of
all other documents or information being attached to
Purchase Requisition, if any, and maintain in respective
procurement file.

Submit remaining copies of Purchase Requisition, and
all required attachments, to appropriate Budget Authority
for review and approval.

. Coordinate with Requisitioner/User to determine DBE

percentage requirement goals for Purchase Requisition.

. Receive approved pink copy of Purchase Regquisition

from Procurement Division or Professional Services/
Contracts Division (as applicable).

Recommend additional DBE Bidders for quotation
solicitation and notify Procurement Agent of any
additions to the approved Bidder list.

. Review Purchase Requisition received from

Requisitioner/User for completeness and accuracy,
including required signatures, identification of proper
account/distribution  code(s), and attachment of
memorandums and supporting evidence, as applicable.

. If Purchase Requisition, or any required attachments,

are incomplete, incorrect, insufficient (in Budget
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

Requisitioner/User (upon
rejection of Purchase
Requisition from Budget
Authority)

General Development
Department

Authority’s discretion) or reflect improper
account/distribution  code(s), forward Purchase
Requisition to Requisitioner/User for correction and
resupmission (proceed to step 4 below).

If  acceptable, verify  and assign proper
accounting/distribution code to each item entry.

. If Capital funds are involved, sign and date Purchase

Requisition in Box #24 and forward Purchase
Requisition to General Development Department
(proceed to step 5 below).

. If Capital funds are not involved, then sign and date in

Box #25, and forward Purchase Requisition as follows:

i. Ifunder $10,000, forward to Procurement Division or
Professional Services/ Contracts (as applicable)
(proceed to step 6, or B(2) below, as applicable),

i. 1f$10,000 ormore, acquire approvals in accordance
with Financial Approval Authorization, FI-02-RC, and
submit to Procurement Division or Professional
Services/ Contracts (as applicable) (proceed to step
6, or B(2) below, as applicable).

Maintain a record of all Purchase Requisitions and
purchases of Materials and Services to ensure that
budget limitations are not exceeded.

. Forward revised Purchase Requisition and additional

information, if any, to Budget Authority for approval.

. Provide all additional information/revise submitted

Purchase Requisition as requested by Budget Authority.

Retain revised copy of Purchase Requisition and copies
of all additional documents or information being
attached to the revised Purchase Requisition, if any, and
maintain in respective procurement file.

. Review Purchase Requisition received from Budget

Authority for completeness and accuracy including
required  signatures, identification of  proper
account/distribution code(s), and attachment of
memorandums and supporting evidence, as applicable.

REVISIONS | ISSUE DATE |

PREPARED BY APPROVED BY PAGE | OF

8e 2-1-12 ]

Materials Management 9 13

130167194v40917195 13245



Procurement Division or
Professional Services/

PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

Contracts Division (as

applicable)

6.

b.

If Purchase Requisition, or any required attachments,
are incomplete, incarrect, insufficient (in General
Development Department's discretion)  or reflect
improper account/distribution code(s), coordinate with
Requisitioner/User, DBE Administration and/or Budget
Authority, as applicable, to correct/supplement Purchase
Requisition.

If Purchase Requisition is acceptable, sign and date in
Box #25, and forward Purchase Requisition to,
Procurement Department or Professional Services/
Contracts Division (as applicable) (if Emergency
Requisition, proceed to step B(2) below, otherwise
proceed to step 6 below).

Review Purchase Requisition received from Budget
Authority or General Development Depariment (as
applicable).

If Purchase Requisition, or any required aftachments,
are incomplete, incorrect, insufficient (in Procurement
Division’s or Professional Services/ Contracts Division’s
(as applicable) discretion) or reflect improper
account/distribution code(s), coordinate with
Requisitioner/User, DBE Administration, Budget
Authority and/or General Development Department, as
applicable, to correct/supplement the Purchase
Requisition.

If Purchase Requisition is acceptable, first determine
whether requested Materials and/or Services may be
procured by Direct Purchase or by Procurement Card
pursuant to applicable procurement policies and
procedures (see above) and, if s0, coordinate with
Requisitioner/User in directly procuring the requested
Materials and/or Services.

If Purchase Requisition is acceptable and requested
Materials and/or Services may not be procured by Direct
Purchase or by Procurement Card:

i. approve Purchase Requisition;

ii. as necessary, forward approved pink copy of
Purchase Requisition to DBE Administration for their
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PROCEDURE

PU-02-RC

REFERENGE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

records (proceed to step 2 above);

ii. enter Purchase Requisition into Purchase Order
system (See Materials Management Department
User Manual); and

iv. assign Procurement Agent.

. Coordinate with Requisitioner/User regarding the status

of the procurement of the requested Materials and/or
Services by Procurement Agent.

. Retain a copy of all processed Purchase Requisitions,

and all other documents or information submitted with
respect to a Purchase Requisition (if any), and maintain
in respective procurement file.

B. EMERGENCY REQUISITION OF MATERIALS AND/OR SERVICES

Responsibility

Requisitioner/User

Action

. Identify a need for Materials and/or Services directly

related to the provision of Public Transportation Services
by Metra or a Transportation Agency for which: (i) the
Executive Director has made a written determination
that an emergency situation exits which requires
immediate delivery of such requested Materials and/or
Services; and (ii) the subject emergency situation is not
directly or indirectly caused by, or otherwise the result
of, the actions or inaction of the Requisitioner/tUser or
any other person under his/ner direction.

. With respect to requested Materials, determine if the

desired Materials are already available by accessing the
Materials System.

Prepare a Purchase Requisition(s) for needed Materials
and/or Services which are not otherwise already
available.

. If Purchase Requisition Continuation Page (RC73A)

(See Exhibit 111, Page 2) is required, complete and stapie
Purchase Requisition Continuation Page to Purchase
Requisition form to prevent loss and to maintain
sequence.
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Procurement Division or
Professional Services/

PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

Contracts Division (as

applicable)

2.

e.

Prepare written memorandum with supporting evidence,
explaining the emergency situation and justifying the
immediate need for the requested Materials and/or
Services.

Have explanatory memorandum signed by the Manager
of the applicable department, division, or office, or the
Deputy Executive Director, if appropriate, and the
Executive Director.

Attached memorandum to Purchase Requisition and
forward to Budget Authority (proceed to steps A(3)
through A(5) above).

Retain gold copy of Purchase Requisition and copies of
all other documents or information being attached to
Purchase Requisition, if any, and maintain in respective
procurement file.

Review Purchase Requisition received from Budget
Authority or General Development Department (as
applicable).

If Purchase Requisition, or any required attachments,
are incomplete, incorrect, insufficient (in Procurement
Division’s or Professional Services/ Contracts Division's
(as applicable) discretion) or reflect improper
account/distribution code(s), coordinate with
Requisitioner/User, DBE Administration, Budget
Authority and/or General Development Department, as
applicable, to correct/supplement Purchase Requisition.

If Purchase Requisition is acceptable, first determine
whether requested Materials and/or Services may be
procured by Direct Purchase or by Procurement Card
pursuant to applicable procurement policies and
procedures (see above) and, if so, coordinate with
Requisitioner/User in directly procuring the requested
Materials and/or Services.

If Purchase Requisition is acceptable and requested
Materials and/or Services may not be procured by Direct
Purchase or by Procurement Card:;

i. approve Purchase Requisition;

ii. as necessary, forward approved pink copy of
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PROCEDURE

PU-02-RC

REFERENCE NUMBER

REQUISITIONING OF MATERIALS & SERVICES

Purchase Requisition to DBE Administration for their
records (proceed to step 2 above);

ii. enter Purchase Requisition into Purchase Order
system (See Materials Management Department
User Manual);

iv. assign Procurement Agent; and

v. assign top priority to the processing of the Purchase
Requisition and the procurement of the requested
Materials/Services.

Coordinate with Requisitioner/User regarding the status
of the procurement of the requested Materials and/or
Services by Procurement Agent.

Retain a copy of all processed Purchase Requisitions,
memorandums evidencing emergency conditions (and
supporting documentation), and all other documents or
information submitted with respect to a Purchase
Requisition (if any), and maintain in respective
procurement file.

VL EXHIBITS
Exhibit I: Purchase Requisition and Purchase
Regquisition Instructions
Exhibit 1l Circular 4220.1F
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PU-02-RC73
Exhibit |
Page 3 of 5

Instructions for completing the Purchase Requisition form (RC-73)

BLOCK #

10.

11.

12.

13.

14.

15.

16.

1.

Leave blank. Procurement or Professional Services/Contracts Division wil) assign the
Procurement number.

Enter current date.

Enter the desired delivery date for the needed items; DO NOT USE “ASAP” or other
indefinite entries. Allow reasonable time for processing,

Leave blank. Procurement or Professional Services/Contracts Division will enter the buyer’s initials
that will process the requisition.

Check all boxes applicable. If sole source, justification should be provided in the body of the
requisition and initialed, or a separate sheet should be attached. If a blanket purchase order, check if
for stock (currently catalogued in Metra’s Materials System) or non-stock (not currently catalogued
In Metra’s Materials System). Enter BPO effective date, enter estimated number of releases to be
made against BPO and enter number of releasing sites.

Check the appropriate box where material is to be shipped or indicate an “other” location in the
space provided.

OMIT

OMIT

Check here if an emergency requisition. Obtain required approvals. See Financial Approval
Authonization, FI-02-RC.

Identify the Division that will conduct the final inspection of the received goods or services.
Enter any suggested vendors, if known.

List recent purchase order numbers that have been issued for the same product or service for
reference purposes.

Enter a line item number for each item required, e.g., “1,” “2,” etc.
The Budget Authority will enter here the correct accounting distribution code numbers for each line.

Enter the percentage for the Account Distribution Code Number to be applied to the line item.
Leave blank 1f Account distribution Code Number is 100%.

Enter the quantity required for each line item.
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17. Unit of Measure (U/M). Enter abbreviation for the unit involved, matching the official listing from
the Materials System. (2 letter identifier listed below)

Code Unit of Measure Code Unit of Measure
BI Bale KG Keg

BG Bag LT Lot

BX Box KT Kit

BD Bundie PK Package
CN Can PR Pair
CS Case LB Pound
EA Each QT Quart
FT Foot RL Roll
GL Gallon ST Set

CwW Hundred Weight YD Yard

18.  If a catalogue item in Metra’s Materials System, enter Metra stock part number.

19. Enter the status of the Metra Part., i.e. “N” for new or “R” for repair.

20. Enter concise description of each item. If catalogue item jn Metra’s Materials System,
use description from part number catalog. If list of items is Jengthy, use Purchase
Requisition Continuation Page (RC73A). If Vendor/Manufacturer Name and/or Part
Number is known, list same in description.

21. Enter estimated unit price for each stem, if known.

22. Extend unit price by quantity.

23. Leave blank. Procurement or Professional Services will enter the computer assigned ship
to location number.

24.  Enter the Division/Department preparing the requisition, signature of the individual requisitioner
and obtain Director’s/Department Head’s signature, if other than the Block 25 Budget Authority.

25.  This block will be signed by the approprniate Budget Authority responsible for the accounting
distribution code(s).

26.  Signed by Director of Procurement or Professional Services/Contracts or designated representative
for processing by their Division.

27. Estimate total.

28. Enter the appropriate page numbers.
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If additional Jines are needed for requisitioning items, obtain a Purchase Requisition Continuation
Page (RC73A), and complete per the following instructions.

1. Purchase Requisition Number.
2. Enter the current date.

The remainder of the form is completed in the same manner as Blocks 13 through 21 of
the Purchase Requisition form (RC73). When the RC73A has been completed, attach to
the appropriate RC73 by stapling it to the extreme upper left-hand comer.
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Subject:  THIRD PARTY CONTRACTING GUIDANCE

1. PURPOSE. This aircular provides contracting guidance for recipients of Federal assistance
awarded by the Federal Transit Adminustration (FTA) when using that Federal assistance to
finance ifs procurements (third party contracts). This revision incorporates the new
procuresnent provisions of the Safe, Accountable, Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFEBTEA-LU), and iocludes the most current available
guidance for the Federal public transportation program as of the date of publication.

2. CANCELLATION. This cireular cancels FTA Circular 4220.1E, “Third Party Contracting
Requirerents,” dated 06-19-03.

3. AUTHORITY. Federal Transit Laws, Title 49, United States Code, Chapter 53.

4. WAIVER, FTA reserves the right to waive any provision of this ctreular to the extent
permitted by Federal law or regulation.

5. FEDERAL REGISTER NOTICE. In conjunction with publication of this circular, a
Federal Register notice was published on September 30, 2008 (73 FR 56896), addressing
comments received during the development of the circular.

6. AMENDMENTS TO THE CIRCDLAR. FTA reserves the right to update this circular due
to changes in other revised or new guidance and regulations that undergo notice and
comment, without further notice and comment oo this ¢cirewlar. FTA will post updates on
our Web site: bttp://waw. fta.dot gov/. The Web site allows the public to register for
potification when FTA issues Federal Register notices or new guidance; visit the Web sjte
and click op “Sigp~up for e-mail updates.™

7. ACCESSIBLE FORMATS. This document is avaslable in accessible formats upon request.
To obtain paper copies of this eircular as well as information regarding these accessible
formats, telephone FTA's Administrative Services Help Desk, 202-366-4865. Individuals
with hearing impairments may contact the Federal Relay Service, 1-800-877-8339 for
assistance with the call.

James S. Sumpson
Administrator
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1. CHAPTERI

INTRODUCTION AND ROLE OF THE FEDERAL TRANSIT ADMINISTRATION

1. TBE FEDERAL TRANSIT ADMINISTRATION (FTA). FTA is one of ten modal
administrations within the U.S. Department of Transportation (DOT) and is headed by an
Administrator who is appointed by the President of the United States. FTA administers its
programs and carries out its other activities through its headquarters office in Washington,
DC, ten regional offices, and five metropolitan offices that assist public transportation
agencies n all 50 States, the District of Columbia, Puerto Rico, the U.S. Virgin Islands,
Guam, Northern Mariana Islands, American Samoa, and in federally recognized Indian
tribal areas.

Public transportation includes, but is not limited to, transportation by buses, subways, light
rail, commuter rail, monorail, passenger ferry boats, trolleys, inclined railways, people
movers, and vans. Public transportation may be either fixed-route or demand-response
service. The Federal Government, through FTA, provides financial assistance to develop
new public transportation systems and improve, maintain, and operate existing systems.
FTA oversees thousands of federally assisted projects to hundreds of State and local public
transportation providers, primarily through its ten regional offices. Each FTA recipient is
responsible for managing its programs and projects in compliance with applicable Federal
requirements, and FTA 1s responsible for ensuring that recipients comply with those
requirements.

2. AUTHORIZING LEGISLATION. Most Federal transit laws are codified at
49 U.S.C. Chapter 53. Authorizing legislation 1s substantive legislation enacted by
Congress that establishes or continues the legal operation of a Federal program or agency.
Congress has amended FTA’s authorizing legislation every four to six years. FTA's most
recent authorizing legislation is the Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users (SAFETEA-LU), Public Law 109-59, August 10, 2005,
as amended by the SAFETEA-LU Technical Corrections Act, 2008, Public Law 110-244,
June 6, 2008. SAFETEA-LU authorizes FTA programs from Federal Fiscal Year 2006
through Federal Fiscal Year 2009. Revisions to this edition of the circular encompass the
SAFETEA-LU changes to Federal transit law and changes required by other laws that have
become effective since FTA last issued this circular in 2003.

3. HOW TO CONTACT FTA. FTA’s regional and metropolitan offices are responsible for
providing financial assistance to FTA recipients and overseeing the implementation of
most FTA programs. Certain programs, however, are the responsibility of FTA _
headquarters. You should direct inquiries to either the regional or metropolitan office
responsible for the geographic area in which you are located. See, Appendix B for contact
information.
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For further information, visit the FTA Web site: htip://www.fta.dot.gov or contact FTA
headquarters at the following address and phone number:

Federal Transit Administration

Office of Communication and Congressional Affairs
1200 New Jersey Avenue, SE

Washington, DC 20590

Phone: 202-366-4043

Fax: 202-366-3472

4. BACKGROUND. Because FTA awards a substantial amount of Federal assistance to
support public transportation through its grants and cooperative agreements, Federal laws
and regulations require FTA to ensure that its recipients use that Federal assistance
prudently and in compliance with all applicable Federal requirements. While FTA’s
enabling legislation includes several provisions governing recipient procurements financed
with FTA assistance (third party contracts), other government-wide Federal requirements
seek to ensure fair and economical procurements when Federal assistance is expended.

5. DEFINITIONS. All definitions in 49 U.S.C. Section 5302 apply to this circular. The
following additional definitions are provided:

a. Approval, Authorization, Concurrence, Waiver means a deliberate written statement
(transmitted in typewritten hard copy or in an electronic format or medium) of a
Federal Government official authorized to permit the recipient to take or omit an action
required by the Grant Agreement or Cooperative Agreement for the Project, Master
Agreement, or this circular, which action may not be taken or omitted without that
permission. Except to the extent that FTA determines otherwise in writing, that
approval, authorization, concurrence, or waiver perrnitting the performance or omission
of a specific action does not constitute permission to perform or omit other similar
actions. An oral permission or interpretation has no legal force, authority, or effect.

b. Best Value describes a competitive, negotiated procurement process in which the
recipient reserves the right to select the most advantageous offer by evaluating and
comparing factors in addition to cost or price such that a recipient may acquire
technical superiority even if it must pay a premium price. A “premium” is the
difference between the price of the lowest priced proposal and the one that the recipient
believes offers the best value. The term “best value” also means the expected outcome
of an acquisition that, in the recipient’s estimation, provides the greatest overall benefit
in response to its material requirements. To achieve best value in the context of
acquisitions for public transportation purposes, the evaluation factors for a specific
procurement should reflect the subject matter and the elements that are most important
to the recipient. While FTA does not mandate any specific evaluation factors, the
recipient must disclose those factors in its solicitation. Evaluation factors may include,
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but are not limited to, technical design, technical approach, length of delivery
schedules, quality of proposed personnel, past performance, and management plan.
This definition is intended neither to limit nor to dictate qualitative measures a recipient
may employ, except that those qualitative measures must support the purposes of the
Federal public transportation program.

¢. Cardinal Change means a major deviation from the original purpose of the work or the
intended method of achievement, or a revision of contract work so extensive,
significant, or cumulative that, in effect, the contractor is required to perform very
different work from that described in the original contract.

d. Change Order means an order authorized by the recipient directing the contractor to
make changes, pursuant to contract provisions for such changes, with or without the
consent of the contractor.

e. Common Grant Rules, for purposes of this circular, means:

(1) DOT regulations, “Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments,” 49 CFR Part 18, which
apply to Federal grants and cooperative agreements with governmental recipients
of Federal assistance including Indian tribal governments, and

(2) DOT regulations, “Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Non-
Profit Orgamizations,” 49 CFR Part 19, which apply to Federal grants and
cooperative agreements with non-governmental recipients of Federal assistance.

f. Constructive Chanpe means an act or omission by the recipient that, although not
identified by a ‘“‘change order,” does in fact cause a change in the contract work.

g. Contract means a mutually binding legal relationshipobligating the seller to furnish the
supplies or services (including construction) and the buyer to pay for them. It includes
all types of commitments that obligate the recipient to an expenditure and that, except
as otherwise anthorized, are in writing. In addition to bilateral instruments, contracts
include (but are not limited to) awards and notices of awards; job orders or task letters
1ssued under basic ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written acceptance or
performance; and bilateral contract modifications. Contracts do not include grants and
cooperative agreements covered by 31 U.S.C. 6301, et seq.

h. Cooperative Agreement means an instrument by which FTA awards Federal assistance
to a specific recipient to support a particular project in which FTA takes an active role
or retains substantial control, as described in 31 U.S.C. Section 6305.
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1. Design-Bid-Build Project means a construction project under which a recipient
commissions.an architect or engineer 1o prepare drawings and specifications under a
design services contract, and separately contracts for construction, by engaging the
services of a contractor through sealed bidding or competitive negotiations to complete
delivery of the project.

J.  Design-Build Project, as defined in 49 U.S.C. Section 5325(d)(1), means (1) a project
under which a recipient enters into a confract with a seller, firm, or consorium of firms
to design and build a public transportation system, or an operable segment of such
system, that conforms to specific performance criteria; and (2) may include an option to
finance, or operate for a period of time, the system or segment or any combination of
designing, building, operating, or maintaining such system or segment. Apart from the
definition at 49 U.S.C. Section 5325(d)(1), a “design-build project” also means a
construction project under which a recipient enters into a contract with a seller, firm, or
consortium of firms both to design and construct a public transportation facility that s
the subject of the project.

k. Electronic Commerce (E-Commerce) consists of electronic techniques for
accomplishing business transactions including electronic majl or messaging, World
Wide Web internet technology, electronic bulletin boards, purchase cards, electronic
funds transfer, electronic signatures, and electronic data interchange.

].  Force Account means the recipient’s own labor forces and equipment, as discussed in
this circular in the context of performing project work.

m. FTA means the Federal Transit Administration.

n. Full and Open Competition means that all responsible sources are permitted to
compete.

0. Govemmental Recipient means a recipient that must comply with the Common Grant
Rule at 49 CFR Part 18. This includes a State or local government or a federally
recognized Indian tribal government, as defined in this section of this Chapter.

p. Grant means the instrument by which FTA awards Federal assistance to a specific
recipient to support a particnlar project in which FTA does not take an active role or
retain substantial control, as described in 31 U.S.C. Section 6304.

q. Indian Tribal Government means the governing body or a governmental agency of any
[ndian tribe, band, nation, or other organized group or community, including any
Native village as defined 1n Section 3 of the Alaska Native Claims Settlement Act,

43 U.S.C. Section 1602, certified by the Secretary of the Interior as eligible for the
special programs angd services provided by him or her through the Bureau of Indian
Affairs. :
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T.

Joint Procurement (sometimes informally referred to as “cooperative procurernent”)
means a method of coptracting in which two or more purchasers agree from the outset
to use a single solicitation document and enter into a single contract with a vendor for
delivery of property or services in a fixed quantity, even if expressed as a total
minimum and total maximum. Unlike a State or local government purchasing schedule
or contract, a joint procurement is not drafted for the purpose of accommodating the
needs of other parties that may later choose to participate in the benefits of that
contract.

We recognize that some will use the term “cooperative procurement” informally to
refer to arrangements we designate as “yoint procurement.” We also recognize that this
may cause confusion with the very different arrangements for the U.S. General Services
Administration’s (GSA) “Cooperative Purchasing Program” and with similar State or
local government purchasing programs that the State or [ocal government might refer to
as “cooperative.”

Local Government means a county, municipality, city, town, township, local public
authority (including any public and Indian housing agency under the United States
Housing Act of 1937) school district, special district, intrastate district, council of
govermnments (whether or not incorporated as a nonprofit corporation under state law),
any other regional or interstate government entity, or any agency or instrumentality of a
local govemment. This term does not include a local public institution of higher
education.

Master A greement means the FTA document incorporated by reference and made part
of FTA’s standard grant agreements and cooperative agreements, that contains the
standard terms and conditions governing the administration of a project supported with
Federal assistance awarded by the FTA.

Modification means any written change to the terms of a contract.

Non-Governmental Recipient means a recipient that must comply with the Common
Grant Rule at 49 CFR Part 19. This includes a public and private institution of higher
education, a public or private hospital, and any other quasi-public or private non-profit
organization such as, but not limited to, a community action agency, research institute,
educational association, and health center. FTA reserves the right to apply the
requirements of 49 CFR Part 19 to a commercial organization, a for-profit organization,
a foreign or international organization (such as an agency of the United Nations), and
an individual. The term does not include a government-owned contractor-operated
facility or research center providing continued support for mission-oriented, large-scale
programs that is govermnment-owned or controlled, or is designated as a federally
funded research and development center.
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w. Project Labor Agreement (PLA) means an agreement between the contractor,
subcontractors, and the union(s) representing workers. Under a PLA, the contractor,
subcontractors, and union(s) working on a project agree on terms and conditions of
employment for the project, establishing a framework for labor-management
cooperation to advance the buyer’s procurement interest in cost, efficiency, and quality.

X. Property, as used in this circular, includes real property consisting of land and
buildings, structures, or appurtenances on land, equipment, supplies, other expendable
property, intellectual property, and intangible property.

y. Public Transportation means transportation by a conveyance that provides regular and
continuing general or special transportation to the public, but does not include
schoolbus, charter, sightseeing, or intercity bus transportation, or intercity passenger
rail transportation provided by the entity described in 49 U.S.C. Chapter 243,

AMTRAK, (or a successor to such entity).

z. Recipient means the public or private entity to which FTA awards Federal assistance
through & grant, cooperative agreement, or other agreement. The recipient is the entire
legal entity even if only a particular component of the entity is designated in the
document through which FTA has awarded the Federal assistance. The term
“recipient” includes “grantee,” which is a “recipient” of Federal grant assistance. The
term “recipient™ also includes each member of a consortium, joint venture, team, or
partnership awarded FTA assistance through a grant, cooperative agreement, or other
agreement.

For the purposes of this circular, “recipient” also includes any subrecipient or
subgrantee of the recipient. Furthermore, a recipient is responsible for assuring that
each of its subrecipients complies with the applicable requirements and standards of
this circular, and that each of its subrecipients is aware of the Federal statutory and
regulatory requirements that apply to its actions as a subrecipient.

Neither a third party contractor nor a third party subcontractor is a “recipient” for
purposes of this circular.

aa. Revenue Contract means a confract in which the recipient or subrecipient provides
access to public transportation assets for the primary purpose of either producing
revenues in connection with a public transportation related activity, or creating business
opportunities involving the use of FTA assisted property.

bb. State means a State of the United States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, Guam, American Samoa, and the Virgin Islands, or any
agency or instrumentality of a State exclusive of local governments. “State” does not
include any public and Indian housing agency under the United States Housing Act.
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cc. State or Local Government Purchasing Schedule or Purchasing Contract means an
arrangeroent that a State or local government has established with multiple vendors in
which those vendors agree to provide essentially an option to the State or local
government, and 1ts subordinate government entities and others it might include in its
programs, to acquire specific property or services in the future at established prices.
These arrangements are somewhat similar to the GSA’s Cooperative Purchasing
Program available for Federal Government use. If, at a later date, the State or local
govemment permits others to use its schedules, the State or local government might
seek the agreement of the vendor to provide the listed property or services to others
with access to the schedules. In the alternative the State or local government
establishing the schedules might permit the vendor to determine whether or not it
wishes to provide others the same contractual arrangement it affords the State or local
government that hag established the schedules.

We recognize that some will use the term “cooperative” in reference to these State and
local programs, possibly because they are somewhat similar to GSA’s “Cooperative
Purchasing Program.” These programs are distinct from “Joint Procurement” as
defined this Chapter.

dd. Third Party Contract refers o a recipient’s contract with a vendor or coatractor,
including procurement by purchase order or purchase by credit card, which is financed
with Federa] assistance awarded by FTA.

ee. Unsolicited Proposal means a proposal that is:

(1) Innovative and unique,
(2) Independently originated and developed by the offeror,

(3) Prepared without the recipient’s supervision, endorsement, direction, or direct
nvolvement,

(4) Sufficiently detailed that its benefits in support of the recipient’s mission and
responsibilities are apparent,

(5) Not an advance proposal for property or services that a recipient could acquire
through competitive methods, and

(6) Not an offer responding to a recipient’s previously published expression of peed or
request for proposals.

ff Valve Engineering means the systematic application of recognized techniques that
identify the function of a product or service, establish a value for that function, and
provide the necessary function reliably at the lowest overall cost. In all instances, the
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required function should be achieved at the lowest possible life-cycle cost consistent
. with requirements for performance, maintainability, safety, security, and aesthetics.

6. FTA’S ROLE. Consistent with the Common Grant Rules’ directions to Federal agencies
not to substitute their judgment for that of their recipients, FTA does pot substitute its
judgment for that of its recipients by making third party contract decisions for its
recipients. FTA’s role in third party procurements complies with the principles of
Executive Order No. 13132, “Federalism,” August 4, 1999, 5 U.S.C. Section 601 note.

The Executive Order directs Federal agencies to refrain from substituting their judgment
for that of their State recipients unless the matter is primarily a Federal concemn and, to the
maximum extent feasible, {0 permit the States to establish their own standards rather than -
umpose national standards.

To ensure compliance with Federal procurement requirements applicable to FTA projects,
FTA will continue to provide guidance and technical assistance to its recipients consistent
with its Federal oversight responsibilities.

a Reliance on the Recipient’s Self-Certification. FTA recognizes that most FTA
recipients have experience with the third party coatracting requirements of the
Common Grant Rules. Therefore, FTA will rely primanly on the recipient’s annual
“self-certification” (usnally submitted in the first quarter of each Federal fiscal year)
that its procurement system complies with FTA requirements and that the recipient has
the technical capacity to comply with Federal procurement requirements. FTA requests
each recipient to “‘self-certify” its procurement system as part of its Annual
Certifications and Assurances.

To preclude unnecessary delay of recipient procurements, FTA generally does not
conduct preaward reviews of third party contracts or contract specifications as
envisioned in the Common Grant Rules, 49 CFR Section 18.36(g)(2) and

49 CFR Section 19.44(e). Instead, FTA relies heavily on the recipient’s self-
certification of its procurement system.

FTA, however, will review compliance with this circular as part of its routine oversight
responsibilities. If FTA becomes aware of circumstances that might invalidate a
recipient’s self-certification, FTA will investigate and recommend appropriate
measures to correct the recipient’s deficiencies.

b. Third Party Contract Reviews. Although the Common Grant Rules authorize FTA to
conduct preaward reviews, FTA relies on the validity of the recipient’s self-certification
rather than on preaward review of third party contracts as a whole (except for certain
reviews of portions of rolling stock procurements). FTA will rely on peniodic, post-
award reviews to ensure that the recipient complies with Federal requirements and
standards. Should a recipient fail to self-certify its procurement system, however, FTA
reserves the right to conduct preaward reviews as provided by the Common Grant
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Rules. Even if a recipient self-certifies its procurement system, the recipient still may
request FTA’s preaward review of specific procurements as part of FTA’s technical
assistance program. Conversely, if FTA seeks to review the record of a particular
procurement, the recipient must make its procurement documents available for FTA’s
preaward or post-award review.

c. Procurement System Reviews. Under 49 U.S.C. Section 5307(3), a recipient may
request the Secretary of Transportation to approve its procurement system, and FTA
may approve that procurement system if it complies with Federal requirements. As
required by 49 U.S.C. Section 5307(b), FTA must perform reviews and evaluations of
the Urbanized Area Formula Program, including full reviews and evaluations of the
performance of each recipient that implement Urbanized Area Formula projects, with
specific reference to the recipient’s compliance with statutory and administrative
requirements.

Accordingly, FTA will perform procurement system reviews as part of its on-going
project oversight responsibilities and will perform procurement system reviews for
Urbanized Area Formula Program recipients that self-certify their procurement
systems. To assist the recipient in improving its procurement practices, FTA may
recommend certain “best practices.” In those situations, FTA will identify its
recommendations as “advisory.” For more information, see FTA’s “Procurement
Reviews,” guidance at the FTA Web site:
http://www.fta.dot.gov/funding/oversight/grants_financing_100.html.

d. Audits. FTA may perform, contract for, or instruct the recipient to obtain specific
audits of particular third party contracts to determine whether payments were made in
conformance with the terms of the contract, or for other purposes.

e. Training and Technical Assistance. FTA provides procurement training and technical
assistance at both regional and national levels by offering various instructional courses,
by conducting regional technical assistance conferences, and by providing assistance by
a confractor as needed.

f. Master Agreement. From the inception of 1ts electronic award system in Fiscal Year
1995, FTA has incorporated by reference and made part of each FTA grant and FTA
cooperative agreement a Master Agreement that FTA issues annually. Along with the
standard terms and conditions governing an FTA assisted project, the most recent FTA
Master Agreement, typically issued at the beginning of each Federal fiscal year,
contains references to substantially all FTA and other cross-cutting Federal laws and
regulations that may apply to a federally assisted project. Several of these Federal
requirements must be included in third party contracts to the lowest tier necessary, and
others will have a direct or indirect effect on the recipient’s third party contracts, and
therefore should be included in those third party contracts.
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g. “Best Practices Procurement Manual” (BPPM). FTA’s “Best Practices Procurement
- Manual” (BPPM) provides suggested procedures, methods, and.examples to advise a

recipient how it might conduct its third party procurements in compliance with Federal
laws and regulations and FTA Circular 4220.1F guidance. These procedures, methods,
and examples are based on the Federal acquisition process, U.S. Comptroller General
Decisions, and "Best Practices” of recipients of FTA assistance and others in the
industry, and FTA encourages recipients to adopt them as needed. Although the BPPM
can be a good resource for the recipient to use 10 conducting FTA assisted
procurements, it is not the source of any FTA or Federal requirements and, as such, is
not binding on FTA recipients although the underlying Federal laws and regulations
from which the BPPM’s advice and recommendations are derived will apply. As such,
the text of the BPPM is not and should not be treated as an official description of any
FTA or Federal requirement Moreover, although FTA does revise and update the
BPPM periodically, FTA cautions each recipient that relying solely on the BPPM may
not ensure compliance with all applicable FTA and Federal requirements. You can
obtain access to the BPPM at the FTA Web site:
http://www.fta.dot.gov/funding/thirdpartyprocurement/grants_financing 6037.ht
mi.

b Third Party Procurement Helpline. This Helpline at the FTA Web site provides-another
resource through which you may submit your third party contracting questions to FTA.
To do so, access the FTA Web site:
http://www.fta.dot.gov/funding/thirdpartyprocurement/grants_financing 6040.ht
ml.

1. “Frequently Asked Questions.” To review the Frequently Asked Questions pertaining
to third party contracting, access the FTA Web site:
http://www.fta.dot.gov/funding/thirdpartyprocurement/grants_financing 6039.ht
ml.

3. FTA Offices. You may also contact your FTA regional or metropolitan office or
FTA’s Office of Administration for assistance. You can find a list of FTA’s regional
and metropolitan offices in Appendix B of this document.
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II. CHAPTER II

APPLICABILITY

I. LEGAL EFFECT OF THE CIRCULAR. The Federal Transit Administration (FTA) has
developed this circular to assist its recipients and their subrecipients in complying with the
various Federal laws and regulations that affect their FTA asststed procurements. FTA
considers this circular, in its entirety, to be a gunidance document. While this guidance
itself does not have the force and effect of Federal law or regulation, i1t does contain
information about Federal laws and regulations for which compliance 1s mandatory when
applicable.

As guidance, this circular attempts to describe how a recipient or subrecipient of FTA
assistance can comply with those Federal requirements. In some cases, this guidance
describes the single method by which an FTA recipient or subrecipient can coraply with a
specific Federal legal or regulatory requirement. In other cases, Federal laws, regulations,
and this guidance provide more flexibility. As guidance, this circular also expresses FTA’s
preferences about how the procurements it supports should be undertaken. FTA’s Master
Agreement reflects FT A and the recipient’s agreement that FTA’s third party contracting
circular will apply to its third party contracts. As a guidance document, this circular does
not waive any requirements of Federal statutes or regulations restated herein except as
permitted by their terms.

Because this circular is guidance, FTA is willing to consider methods of compliance with
Federal Jaws and regulations other than those described therein. If a recipient identifies an
alternative method for complying with an applicable Federal statute and regulation, it may
contact FTA before employing that method to ensure that FTA agrees with the alternative
proposed. While FTA’s prior concurrence is not required, FTA reserves the right to
decline to participate in the costs of third party procurements that fail to comnply with
Federal laws, regulations, or the terms of the recipient’s underlying grant or cooperative
agreernent.

2. APPLICABILITY OF THE CIRCULAR. Unless FTA determines otherwise in writing,
this gnidance applies when the recipient uses FTA assistance to support its procurements.

a. Participants in FTA Assisted Procurements. Whether and how the circular applies to a
specific participant in an FTA assisted project depends on its relahonsblp to the
particular FTA assisted procurement:

(1) Recipients of FTA Grants or Cooperative Agreements. The circular applies to
each FTA recipient of Federal assistance, including each grantee and recipient of
Federal assistance under a cooperative agreement or an “other agreement”
(whether an individual entity or member of a consortium, joint venture, team, or
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partnership) when it uses FTA assistance for third party contracts. The extent to
which the provisions of this circular apply to a recipient depends on whether the
recipient is a State or other than a State.

(a) States. When procuring property and services under a grant or cooperative
agreement, a State may use the same procurement policies and procedures that
it uses for acquisitions not financed with Federal assistance. At a minimum,
the State must comply with the federally mandated requirements on contract
term limitations for revenue vehicle purchases, competition, prohibitions
against geographic preferences, procurement of architectural engineering
(A&E) services, and awards to responsible contractors. The State must also
ensure that each purchase order and contract financed with FTA assistance
includes all provisions required by Federal statutes and their implementing
regulations.

1 Governmental Subrecipients of the State. Each State and its governmental
subrecipients may use State procurement procedires for their third party
contracts. Only those provisions of this circular and the sections of the
Common Grant Rule for governmental recipients, 49 CFR Part 18,
applicable to the State will apply to procurements by the State’s
governmental subrecipients.

3%

Private Non-Profit Subrecipients of the State. In contrast, the provisions
of this circular and the Common Grant Rule for non-governmental
recipients, 49 CER Part 19, will apply to a private non-profit subrecipient
of a State. :

(b) Recipients and Subrecipients that are not States. This circular applies to third
party contractors and subcontractors of all other FTA recipients and their
subrecipients, including regional public transportation authonties, that are not
a State. Even though a recipient or subrecipient is not a State, it may use its

.own procurement procedures, if those procedures conform to applicable
Federal law and regulations, including the applicable Cornmon Grant Rule.

Subrecipients of FTA Assistance. This circular also applies to each subrecipient,
inclnding each subgrantee (a type of subrecipient), under an FTA grant or
cooperative agreement) that enters into contracts with other parties financed with
FTA assistance.

Recipients of Both Federal Assistance Awarded by FTA and Funds Provided by
Another Federal Agency. An FTA recipient that also uses funding provided by
another Federal agency or agencies for a third party procurement also supported
with FTA assistance must comply with the third party contracting requirements of
both FTA and each additional Federal agency providing Federal assistance. If
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compliance with all Federal requirements is imnpossible, the recipient should notify
the FTA Chief Counsel for resolution. If an FTA recipient finances an acquisition
with funding provided by another Federal agency but not with FTA assistance, this
circular would not apply to that procurement.

Recipients of “Other Agreement” Assistance. For “other agreements” authorized
by 49 U.S.C. Section 5312(a) for research, development, demonstration, and
deployment projects or by 49 U.S.C. Section 5312(b) for joint partnership projects
for the deployment of public transportation innovation, this circular may be nsed
as an initial starting point from which to consider the Federal requirernents and
other provisions that should be adopted for the project, and the other standard
Federal requirements that should be modified or waived to achieve FTA’s and the
recipient’s objectives.

Third Party Contractors and Subcontractors.

(a) Status. Neither third party contractors nor third party subcontractors are
“recipients” or “subrecipients” for purposes of this circular. Consequently,
third party contractors are not directly covered by this circular, the Common
Grant Rules at 49 CFR Parts 18 and 19, or FTA’s “Best Practices Procurement
Manual” (BRPPM) in awarding their subcontracts.

(b) Effect of Federal Regquirements. However, each third party contractor and
subcontractor is required to comply with the terms of its third party contract or
subcontract, including requirements to extend those federally required clauses
and provisions to its subcontractors at the Jowest tier required. For that
reason, this circular, the Common Grant Rules at 49 CFR Parts 18 and 19, and
the BPPM do provide useful information to a third party contractor and third
party subcontractor about the constraints under which a recipient may enter
into a third party contract financed with FTA assistance.

b. Project Types and Third Party Contracts. With limited exceptions, FTA’s Master

Agreement reflects FTA and the recipient’s agreement that FTA’s third party
contracting circular will apply to its third party contracts. The extent to which this
circular applies to a recipient’s contract depends on the character of that contract and
the project which it supports. '

(1) Capital Contracts. The provisions of this circular apply to most third party capital

contracts except as listed below:

(a) Capital Contracts Financed Entirely Without Federa] Assistance. Generally,
the provisions of this circular do not apply to a recipient’s capital contracts
that are unrelated to an FTA assisted capital project and can be demonstrated
to be entirely financed without FTA assistance or other Federal funds.
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Art. Procurements of art works and the services of artists are now included in
this ¢ircular at Chapter TV, Subsection 4.g-- These procedures are consistent
with the procurement procedures of FTA Circular 9400.1A, “Federal Transit
Administration Design and Art in Transit Projects,” dated 06-09-95. FTA’s
“Best Practices Procurement Manual™ still includes extensive non-binding
suggestions and advice on procuring art works and the services of artists.

FTA also has a Web site dedicated to art issues at
bttp://www.fta.dot.gov/publications/reports/other_reports/about_¥TA_10
641.htm).

Over-the-Road Bus Accessibility Program. Section 3038 of the
Transportation Equity Act for the 21st Century 1998 (TEA-21), as amended

by Section 3039 of SAFETEA-LU, 49 U.S.C. Section 5310 note, authorizes
the Over-the-Road Bus Accessibility Program to provide Federal assistance to
private for-profit companies for the incremental costs of wheelchair lift
equipment and the necessary training to implement DOT’s accessibility
requirernents for over-the-road buses. FTA has determined that the provisions
of this circular and the Common Grant Rules do not apply to the acquisition of
FTA assisted property or services under that program. As-aresult, FTA’s
annual notice of availability of funds for that program does not refer to
Common Grant Rule procurement requirements or this circular. The
provisions of this circular and the Common Grant Rule at 49 CFR Part 19,
however, apply to any over-the-road buses and related equipment for them
acquired under another FTA program.

Real Property. Procurements of real property consisting of land and any
existing buildings and structures on that land are generally beyond the scope
of this circular. Real property acquisition is addressed in DOT regulations,
“Uniform Relocation Assistance and Real Property Acquisition for Federal
and Federally Assisted Programs,” 49 CFR Part 24, implementing the
Uniform Relocation Assistance and Real Property Acquisition Policies Act

of 1970, as amended, 42 U.S.C. Sections 4601 ef seq., which provide
protections for owners and lessees of real property to be acquired as part of an
FTA assisted project. More guidance is included in the most recent edition of
FTA Circular 5010.1, providing “Grant Management” guidance

The third party costracting provisions of this circular, however, do apply to
FTA assisted construction of buildings, structures, or appurtenances that were
not on land to be used for the project when that land was acquired. The third
party contracting provisions of this ctreular also apply to any alterations or
repairs to buildings or structures existing on that land when that land was
acquired or made available for the FTA assisted project.
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(2) Operations Contracts. FTA has reviewed its policies with respect to operations

3)

procurements undertaken by FTA recipients and their subrecipients and has
adopted the following policies:

(a) Operations Contracts Financed With FTA Assistance. The provisions of this
circular continue to apply to contracts in support of a recipient’s or
subrecipient’s operations financed with FTA assistance.

(b) Operations Contracts Financed Entirely Without FTA Assistance. FTA has
determined that its third party contracting requirements will not apply to
operations contracts that recipients and their subrecipients finance entirely
without FTA assistance. Notwithstanding any other provision of this circular,
however, a recipient that enters into third party contracts for operations or
planning must comply with the requirements of DOT regulations,
“Participation by Disadvantaged Business Enterprises in Department of
Transportation Financial Assistance Programs,” 49 CFR Part 26, applicable to
those contracts, regardless of how or whether it intends to use its FTA
assistance for contracts or other purposes. Specifically, a recipient required to

- have a Disadvantaged Business Enterprise (DBE) program may not structure
its operations expenditures so that an unreasonable proportion of contracts that
could be performed by DBEs are removed from its DBE program. Other
Federal regulations issued by FTA, DOT, or other Federal agencies may also
apply a third party contractor, either directly as a covered entity or when the
third party contractor is expected to perform activities on behalf of another
entity or the Federal Govemment.

Preventive Maintenance Contracts. Third party contracts for preventive
maintenance are eligible for FTA capital assistance. This circular applies to a
recipient’s preventive maintenance contracts financed with FTA assistance. If a
recipient uses its FTA assistance to support specific preventive maintenance
contracts that are separate and distinct from its other maintenance or operations
contracts, and if, through its accounting procedures, a recipient can allocate and
trace all its Federal assistance for capital preventive maintenance to those separate
and distinct preventive maintenance contracts, this circular applies only to those
specific FTA assisted contracts. If, however, the recipient applies its Federal
capital assistance for preventive maintenance as a percentage of its total
maintenance costs, and the recipient cannot allocate all of its Federal assistance for
capital maintenance to specific preventive maintenance contracts that are separate
and distinct from its other maintenance or operations contracts, this circular
applies to all the recipient’s preventive maintenance contracts, even if specific
maintenance or operations contracts were financed wholly without FTA assistance.
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Revenue Contracts. A revenue contract is a contract in which the recipient or
subrecipient providés aceess to public transportation assets for the primary purpose
of either producing revenues in connection with an activity related to public
transportation, or creating business opportunities with the use of FTA assisted
property. The recipient has broad latitude in determining the extent and type of
competition appropriate for a particular revenue contract. Nevertheless, to ensure
fair and equal access to FTA assisted property and to maximize révenue derived
from such property, the recipient should conduct its revenue contracting as
follows:

(a) Limited Contract Opportunities. If there are several potential competitors for
a limited opportunity (such as advertising space on the side of a bus), then the
recipient should use a competitive process to permit interested parties an equal
chance to obtain that limited opportunity.

(b) Open Contract Opportunities. If, however, one party seeks access to a public
transportation asset (such as a utility that might seek cable access in a subway
system), and the recipient is willing and able to provide contracts or licenses
to other parties similarly situated (since there is room for a substantial number
of such cables without interfering with fransit operations), then competition
would not be necessary because the opportunity to obtain contracts or licenses
is open to all similar parties.

In the case of joint development, as explained below, FTA will work with the
recipient to determine appropriate procedures, as necessary.

Joint Development. Many public transportation agencies form partnerships with
the private sector in order to promote real estate development in and around transit
facilities, which is often referred to as “joint development.” Although FTA joint
development projects are primarily a means to provide private capital to transit
projects, joint development projects combine aspects of federally assisted
construction and revenue contracting. FTA has published joint development
guidance, including third party contracting guidance in a “Notice of Final Agency
Guidance on the Eligibility of Joint Development Improvements under Federal
Transit Law,” 72 FR 5788, February 7, 2007. Section VI of the Joint
Development guidance addresses FTA’s third party contracting requirements.

(a) Construction Conptracts. This circular applies to FTA assisted construction
aspects of a joint development project.

(b) Revenue Contracts. FTA will work with the recipient on a case-by-case basis
to craft approaches suitable for revenue contracts as defined in this circular.
FTA’s concern is that procedures used satisfy Federal statutory and regulatory
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requirements for competition while preserving the benefits of joint
development to the maximum possible extent.

(¢) Other Contracts. If a contract between a recipient and a third party involving
a joint development project is not a construction contract or a revenue contract
as defined in this circular, then that contract is not covered by FTA’s third
party contracting provisions. For example, third party contracts to manage,
operate, or maintain intercity bus or intercity rail terminals, or tenancy
agreements with third party intercity bus or intercity rail operators are the
types of operations contracts not covered by FTA’s third party contracting
provisions. Nevertheless, even in situations not covered by the third party
contracting provisions, FTA generally favors full and open competition.

(6) Public-Private Partnerships. A Public-Private Partnership (PPP) is a formal
. contractual arrangement between a public recipient and one or more private

partners establishing a mechanism for procuring property and services under
which the private sector assumes some of the public sector’s customary role in the
planning, financing, design, construction, operation, and maintenance of a
transportation facility compared to traditional procurement methods, many of
which activities are generally controlled by the public sector partner. As part of
FTA’s interest in fostering PPPs, FTA is considering which procurement and other
requirements may be modified to simplify project implementation, including
procurement requirements that are redundant with private sector safeguards,
incentives, and obligations. While a recipient that has not formed a PPP may use
some of the contract delivery arrangements or project delivery systems listed
below, FTA is considering the implications for PPPs that use the following types
of contracting delivery arrangements or project delivery systems, including, but
not limited to:

(a) Design-Build,

(b) Design-Build with a Warranty,
(¢) Construction Manager at Risk,
(d) Design-Build-Operate-Maintain,
(e) Design-Build-Finance-Operate,
(f) Build-Operate-Transfer,

(2) Build-Own-Operate, and

(h) Full Delivery or Program Managemept.
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For a description of these types of PPPs, see FTA “Notice of establishment of
Public-Private Partnership Pilot Program,; solicitation of.applications,”
72 FR 2583, esp. 2584, 2585-2591, Janunary 19, 2007.

As a starting point, FTA expects the parties to the PPP to apply the requirements
of this circular to FTA assisted projects they undertake. A PPP recipient seeking
an exception from specific provisions of this cireular should contact the FTA
Project Manager. FTA will work with the recipient to craft processes as necessary
to satisfy the statutory and regulatory requirements for competition when FTA

~ assistance is used while preserving the benefits of the innovative contracting

strategy proposed to the maximum possible extent.

Transactions Involving Complex Financial Arrangements. If a public
transportation project involves the services of an “arranger” or sumilar facilitator,
and those services will be financed with Federal assistance or the proceeds from
the use of property supported with FTA assistance, FTA expects the recipient to
use competitive procedures to select the “arranger.” If, however, a public
transportation project involves the services of an “arranger” or similar facilitator
whose services will not be financed with Federal assistance or the proceeds from
the use of property acquired with FTA asststance, FTA encourages, but does not
require, competiion in the selection of that arranger.

FTA also encourages the recipient to impose whatever conflict of interest
provisions in its contract with the arranger the recipient may believe desirable.
After the arranger is selected and then develops a transaction involving FTA
assisted assets, FTA requires competition to the extent permissible in view of the
limitations of securities regulations.

Force Account. FTA third party contracting guidance does not apply to a
recipient’s use of its own forces to perform project work.

3. FEDERAL LAWS AND REGULATIONS. Each recipient and subrecipient must comply

with applicable Federal laws and regulations including, but not limited to, Federal transit
laws at 49 U.S.C. Chapter 53, FTA regulations, and other Federal laws and regulations that
contain requirements applicable to FTA recipients and their FTA assisted procurements.

a. Common Grant Rules. The following government-wide regulations (frequently
referred to as the “Common Grant Rules”) contain the most comprehensive Federal
requirements applicable to FTA’s assistance programs:

(1)

Governmental Recipients. DOT regulations, “Uniforms Administrative
Requirements for Grants and Cooperative Agreements to State and Local
Governments,” 49 CFR Part 18, apply to governmental recipients (apart from
institutions of higher education) and Indian tribes, and
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(2) Non-Govemmental Recipients. DOT regulations, “Uniform Administrative
Requirements for Graats and Agreements with Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations,” 49 CFR Part 19, apply to private
non-profit entities, institutions of higher education and, if FTA so determines, to
private for-profit organizations.

b. Federal Acquisition Regulation. The Federal Acquisition Regulation (FAR),
48 CFR Chapter 1, does not apply to federally assisted procurements, absent Federal
laws or regulations to the contrary. In the case of FTA programs, FAR Part 31 cost
principles apply to grants and cooperative agreements with private for-profit entities.
Audits of A&E services listed in 49 U.S.C. Section 5325 must be carried out under
FAR Part 31 cost principles. In other circumstances , in the absence of specific
guidance for federally assisted projects, other FAR standards might prove useful if the
recipient’s circumstances are suitable for application of a specific FAR provision under
consideration. One major exception concemns at this time concemns the “simplified
acquisition threshold.” In this mafter, FTA is taking the position that the FAR clause
2.101 definitton of “simplified acquisition threshold,” which was increased from
$100,000 to $150,000, does not apply to FTA’s federally assisted programs absent
specific guidance from the Office of Management and Budget (OMB) or DOT, which
we have not received as of February 2011. Instead FTA 1s continuing to use the dollar
standard of the underlying original statute, establishing the simplified acquisition
threshold, 41 U.S.C. Section 403(11), referred to in the Common Grant Rule for
governmental recipients. But when Federal regulations or guidance is issued, FTA wall
implement it appropriately.

¢. Other Federal Requirements. In addition to the Common Grant Rules, each I'TA
reciplent must comply with applicable Federal transit laws and implementing
regulations not addressed in the Cornmon Grant Rules, and with other Federal cross
cutting statutes and regulations that affect what a recipient may acquire.

(1) Compilation in the Master Agreement. Citations to most Federal requirements are
included in the latest edition of FTA’s Master Agreement, typically issued at the
beginning of each Federal fisca) year, which inchudes comprehensive information
about Federal laws and regulations that may apply to an FTA assisted project.
FTA strongly encourages participants in FTA assisted projects to review the
Master Agreement when making its procurement decisions. See, Chapter I,
subsection 6.f of this circular for additional information about the Master
Agreement.

(2) Conflicting Federal Requirements. Requirements of the various Federal agencies
that may be involved in the project will sometimes differ, with the result that FTA
expects the recipient to comply with all those differences. If corapliance with all
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applicable Federal requirements is impossible, the recipient should notify the FTA
Chief Counsel for resolution.

d. Waivers. Requests for waivers of Federal requirements should be addressed to the
Federal Traasit Administrator

4. STATE AND LOCAL LAWS AND REGULATIONS. The Common Grant Rules provide
that recipients and subrecipients will use their own procurement procedures that comply
with applicable State and local laws and regulations, and also comply with applicable
Federal laws and regulations.

a. Inadeguate State and Local Requirements. If State or local Taws or regulations do not
address a particular aspect of procurement adequately, Federal direct procurement
principles may often (but not always) provide useful guidance.

b. Conflicts between Federal Requirements and State or Local Requirements. If Federal
requirements conflict with State or local requirements, the recipient should provide

written notification promptly to either the FTA Regional Counsel for the region in
which the project takes place or the FTA Assistant Chief Counsel for General Law in
the case of projects administered by FTA headquarters staff. FTA will then work with
the recipient to make appropriate arrangements to proceed with the project. If
unsuccessful, then FTA reserves the right to amend or terminate Federal assistance for
the underlying Project.
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1.

OI.CHAPTER III

THE RECIPIENT’S RESPONSIBILITIES

WRITTEN STANDARDS OF CONDUCT. The Common Grant Rules require each
recipient to maintain written standards of conduct governing the performance of its
employees that are engaged in or otherwise involved 1n the award or administration of third
party contracts.

a  Personal Copflicts of Interest. As provided in the Common Grant Rules and in the
Federal Transit Administration (FTA) Master Agreement, no employee, officer, agent,
or board member, or his or her immediate family member, partner, or organization that
employs or is about to employ any of the foregoing individuals may participate in the
selection, award, or administration of a contract supported with FTA assistance if a
conflict of interest, real or apparent, would be involved. Such a conflict would anse
when any of those individuals previously listed has a financial or other interest in the
firm selected for award.

b. Gifts. The recipient’s officers, employees, agents, or board members may neither
solicit nor accept gifts, gratuities, favors, or anything of monetary value from
contractors, potential contractors, or parties to subcontracts. The recipient may set
minimum rules when the financial interest is ot substantial or the gifi is an unsolicited
itern of nominal intrinsic value.

c. Violations. To the extent permitted by State or local law or regulations, such standards
of conduct will provide for penalties, sanctions, or other disciplinary action for
violation of such standards by the recipient’s officers, employees, agents, board
members, or by contractors, subcontractors, or subrecipients or their agents.

SELF-CERTIFICATION. FTA expects each recipient to self-certify that its procurement
system complies with Federal requirements for any FTA assisted third party contract the
recipient undertakes and administers.

THIRD PARTY CONTRACTING CAPACITY. As part of an FTA recipient’s obligation
to maintain adequate technical capacity to carry out its project and comply with the
Common Grant Rules, the recipient’s third party contracting capability must be adequate to
undertake its procurements effectively and efficiently in compliance with applicable
Federal, State, and local requirements. The Common Grant Rules require the recipient to
maintain a contract administration system to ensure that it and its third party contractors
comply with the terms, conditions, and specifications of their contracts or purchase orders
and applicable Federal, State and local requirements. Many FTA recipients assign
contracting duties to technical, financial or management personnel. If the recipient lacks
qualified personnel within its organization to undertake the various procurement tasks, such



Page 12

FTA C 4220.1F
11/01/2008

Rev. 1, 04/14/2009
Rev. 2, 07/01/2010
Rev. 3, 02/15/2011

as drafting specifications, evaluating contracts, or performing internal audits for the
recipient, FTA expects the recipient to acquire the necessary services from sources outside
the recipient’s organization. When using outside sources, the recipient should take
appropriate steps to prevent or mitigate organizational conflicts of interest that would result
in conflicting roles that might bias a contractor’s judgment or would result in unfair
competitive advantage.

a Witten Procurement Procedures. The Common Grant Rule for non-governmental
Tecipients requires the recipient to have written procurement procedures, and by
implication, the Common Grant Rule for governmental recipients requires written
procurement procedures as a condition of self-certification. The recipient’s
procurement procedures are expected to address:

(1) Solicitations. The following standards apply to solicitations:

(2)

®)

(©)

(d)

(©

Clear Descriptions. A clear and accurate description of the technical
requirements for the material, product, or service to be procured is required
(discussed further in Chapter VI of this circular).

Nonrestrictive Specifications. In competitive procurements, the description
may not contain features that unduly restrict competition. Notably, FTA may
not finance procurements that use exclusionary or discriminatory
specifications (discussed further in Chapter VI of this circular).

Quality Regunirements. A description may include a statement of the
qualitative nature of the material, product, or service to be procured and, when
necessary, describe minimum essential characteristics and standards to which
the property or services must conform if it is to satisfy the recipient’s intended
use (discussed further in Chapter V1 of this circular).

Preference for Performance Specifications. The Common Grant Rule for
governmental recipients advises the recipient that “[d]etailed product
specifications should be avoided if at all possible.” The Common Grant Rule
for non-governmental recipients advises the recipient to describe technical
requirements in terms of “functions to be performed or performance required,
including the range of acceptable characteristics or minimurs acceptable
standards” (discussed further in Chapter VI of this circular).

Brand Name or Equal. When it 1s impractical or uneconomical to write a
clear and accurate description of the technical requirements of the propeity or
services to be acquired, a “brand name or equal™ description may be used to
define the performance or other salient characteristics of the property or
services sought. The specific features or salient characteristics of the named
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brand which must be met by offerors of “an equal” proposal must be clearly
stated (discussed further in Chapter VI of this circular).

The Common Grant Rule for non-governmental recipients further requires (and
governmental recipients should have) wriften procurement procedures that address:

(2) Necessity. The recipient’s need for the property or services (discussed further in
Chapter VI of this circular).

(3) Lease versus Purchase. The use of lease or purchase alternatives to achieve an
economical and practical procurement (discussed further in Chapter IV of this
circular).

(4) Metric Usage. The acceptance, to the extent practicable and economically
feasible, of products and services dimensioned in the metric system of
measurement (discussed further in Chapter IV of this circular).

(5) Environmental and Energy Efficiency Preferences. A preference, to the extent
practicable and economically feasible, for products and services that conserve
natural resources, protect the environment, and are energy efficient (discussed
further in Chapter IV of this circular).

The recipient’s procurement procedures should also address the following matters:

(6) Procurement Methods. What procurement methods may be used (discussed
further ip Chapter VI of this circular).

(7) Legal Restrictions. Any Federal, State, or local restrictions on the recipient’s
acquisitions (discussed further in Chapter IV of this circular).

(8) Third Party Contract Provisions. The specific third party contract provisions
required for each third party contract including requirements that each third party
contractor extend those provisions to 1ts subcontractors to the extent required
(discussed further in Chapter IV of this circular).

(9) Sources. The availability and use of various sources of property and services
(discussed further in Chapter V of this circular).

(10) Resolution of Third Party Contracting Issues. Procedures to resolve third party
contracting issues (discussed further in Chapter VII of this circular).

b. Adequate Third Party Contract Provisions. The Common Grant Rules require that all
third party contracts include provisions adequate to form a sound and complete
agreement. Compliance with Federal laws and regplations will usually result in the
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addition of many other contract provisions to ensure compliance with those laws and -
regulations. See, Chipter IV of thiscircular for requirements applicable to third party
contractors and the property and services those third party contractors agree to provide.

c. Industry Contracts. The recipient should take special care when using an industry

developed contract or contract that may be provided by a bidder or offeror. Not only
may that contract lack the required Federal provisions, but its terms may also be
unfavorable to the recipient. FTA does not intend to prohibit the use of industry forms,
specifications, or contract terms when their use would benefit the recipient and would
accommodate Federal requirements. Instead, FTA intends to remind the recipient to
use industry developed forms, specifications, or contract terms cautiously.

d. Record Keeping. The Common Grant Rules require the recipient to prepare and

maintain adequate and readily accessible project performance and financial records,
covering procurement transactions as well as other aspects of project implementation.
The Common Grant Rules require the recipient to maintain these records for three years
after the recipient and subrecipients, if any, have made final payment and all other
pending matters are closed. The recipient must also prepare, maintain, and distribute
the following documents as necessary: -

(1) Procurement History. The Common Grant Rules require the recipient to maintain

and make available to FTA written records detailing the history of each
procurement, as follows:

(2)

(b)

(©)

Procurement Method. A governronental recipient must (and a
non-governrmental recipient should) provide its rationale for the method of
procurement it used for each contract, including a sole source justification for
any acquisition that does not gualify as competitive, while a
non-governmental recipient need only provide a justification for lack of
competition when it does not obtain competitive bids or proposals for
contracts exceeding the simplified acquisition threshold. See, Chapter I,
Subsection 3.b for discussion of amount of simplified acquisition threshold;

Contract Type. A governmental recipient must (and a non-governmental
recipient should) state the reasons for selecting the contract type 1t used
(fixed price, cost reimbursement, and so forth),

Confractor Selection. A governmental recipient must state its reasons for
contractor selection or rejection. FTA expects the recipient to include a
justification for each nordcompetitive award. For procurements exceeding the
simplified acquisition threshold (formerly the small purchase threshold — see,
Chapter I, Subsection 3.b.), a non-governmental recipient must state its
reasons for contractor selection, but need not state 1ts reasons for contractor
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rejection. Each recipient should include a written responsibility determination
for the successful contractor; and

(d) Cost or Price. Each recipient must evaluate and state its justification for the
contract cost or price.

(e) Reasonable Documentation. The extent of documentation should be
reasonable. Documents included in a procurement history should be
commensurate with the size and complexity of the procurement itself. FTA
recognizes that these written records will vary greatly for different
procurements. For example, a receipt or bill accompanying a $100 credst card
purchase might contain all of the reguired information to support that
procurement. Procurements that are more substantial may require extensive
docurnentation.

(2) Access to Records. Apart from the more limited record access provisions of the
Common Grant Rules, 49 U.S.C. Section 5325(g) provides FTA and DOT
officials, the U.S. Comptroller General, or any of their representatives, access to
and the right to examine and inspect all records, documents, and papers, including
contracts, related to any FTA project financed with Federal assistance authorized
by 45 U.S.C. Cbapter S3.

e. Special Notification Requiremnents for States. For many years, varipus Federa)
appropnations laws imposed notification requrements on alt recipients of Federal
assistance awards exceeding $500,000. Currently, notification requirements bave been
limited to States, but the $500,000 threshold has been removed. Therefore, each State
must mclude provisions in all its requests for proposals, solicitations, Federal assistance
applications, forrns, notifications, press releases, or other publications jnvolving FTA
assistapce, stafing that FTA is or will be providing Federal assistance for the projeet,
the amount of Federal assistance FTA has provided or expects to provide, and the
Catslog of Federal Domestic Assistance (CFDA) Number of the program that
authorizes the Fedexal assistance. FTA interprets the statute to require that
subrecipients, lessees, or third party contractors of the State at any tier also comply with
those notification requirements. Because appropriations laws expire annually and these
provisions have not been enacted as penmanent legislation or even appear consistently
in the same appropriations acts, it is necessary to review the various Federal
appropriations acts for the applicable fiscal year to determmne the required level of
notification. FTA’s Master Agreement incorporafes the notification requirements in
effect when that Master Agreement is 1ssved.

f. Use of Techpology/Electronic Commerce. Along with other technology the recipient
may choose to employ, the recipient nay use a well-struetured Electronic Commerce
system to conduct third party procurements.
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(1) Sufficient System Capacity. The recipient’s electronic systern must have sufficient
system capacity necessary to accommodate all Federal requirements, including
applicable accessibility requirements, for full and open competition.

@)

3)

Written Procedures. The recipient must establish adequate written procedures

before any solicitation takes place. Those procedures must be sufficient to ensure
that all the information FTA requires for project administration is entered into the
recipient’s electronic system and can be made readily available to FTA as needed.

Uses. The recipient may undertake third party procurements through:

(2) Standard Bidding and Proposal Procedures. Standard procurement procedures
may be implemented through an electronic medium or resource to the extent
of the system’s capacity.

(b) Electronic Bidding and Reverse Auctions. FTA recipients may use electronic
bidding and reverse auctions. '

L

(1)

Value. Procurements with a value of $100,000 or less may be conducted
through electronic bidding or reverse auctions. If permitted under State or
local law, procurements with a greater value may also be conducted
through electronic bidding or reverse anctions. The recipient may acquire
the services of a contractor to manage electronic bidding and conduct
reverse auctoans.

Procedures. Although neither FTA nor the Office of Federal Procurement
Policy have established a formal definition of “reverse auction” or format
procedures for reverse auctions for Federal Government or Federal
assistance purposes, the U.S. Comptroller General has approved the
following procedures for reverse auctions of less than $100,000:

a Notification. The buyer “will notify potential participants of an
upcoming auction, specifying the time that the anction will start and

close.”

b Bid or Quote Submission, Those who choose to participate will
submit bids or quotations to the online auction Web site.

¢ Information Displayed During the Auction. During the auction, the

Web site wall display the property to be inspected, the current lowest
quotation, and the time remaining in the auction.
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d Information Not Displayed During the Auction. The Web site will not
display the names of vendors, any other identifying information, or the
tine at which quotations were submitted.

e Information Displayed at the End of the Auction. At the close of the

auction, competing vendors will be able to view al] subrnitted
quotatiops, as well as the winning quotation, and a purchase order will
be sent to the winning vendor.

f Information Provided at the End of the Auction. The buyer will
provide the name of the winning vendor and its quotation to
unsuccessfil vendors, buf not the identity of the nuosuccessful vendors.

4. AUDIT. A third party contract audit can be an important tool for managing procurements.
In addition to special audits FTA may imitiate, the recipient may find it desirable to perform
an audit of one or more specific third party contracts as part of its own management
process. The firm performing the recipient’s federally required single anoual andit may
also recomroend the audit of a specific third party contract.

a. The Recipient’s Auditors. In some cases, the recipient has sufficient qualified

c.

personnel to perform the third party contract andits 1t needs. In the alternative, the
recipient may engage a qualified independent accountant or accounting firm to perform
its audit responsibilities.

Independent Auditors. The recipient’s personnel will not be able to perform certain
andits required by the Federal Government, such as audits required by the Single Audit
Act of 1984, as amended, 31 U.S.C. Sections 7501 et seq. and OMB Circular A-133,
“Audits of States, Local Governments, and Non-Profit Organizations” as revised. If the
Federal Government requires additional andits, it may also be necessary for the
recipient to engage independent auditors not performing other work for the recipient.
See also Chapter IV, subparagraph 2.b(19)(a) of this circular.

Federal Audit Agencies. The Federal Government maintains a continuing Federal audit
capability af certain contractor locations. On occasion, these auditors may be used to
audit an FTA recipient’s third party contracts. In other circumstances, an audit by a
Federal agency may best serve the interests of the Federal Government and the
recipient This can be true of audits to determine a confractor’s provisional overhead
(burden} and General & Administrative (G&A) rates that need to be verified by audit
for specific contract periods. Federal andit services, however, might not be available
when needed; then the recipient will need to obtain the services of an independent
private auditing firm that can perform the audit soon after an audit is requested.

5. ERAUD. Asarenunder, 49 U.S.C. Section 5323(1) extends the criminal fraud provisions
of 18 U.S.C. Section 1001 to all certificates, submissions, or statements made in connection
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with any program financed under the Federal transit program. In addition, the Program
Fraud Civil Remedies Actof 1986, as amended; 31 U.S.C. Sections 3801 ef seg., and DOT
regulations, “Program Fraud Civil Remedies,” 49 CFR Part 31, apply to any false or
fraudulent statement or claim made under the Federal transit program.
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1.

IV.CHAPTER IV

THE RECIPIENT’S PROPERTY AND SERVICES NEEDS AND
FEDERAL REQUIREMENTS AFFECTING THOSE NEEDS

DETERMINING THE RECIPTENT'S NEEDS. To support a third party contract with
Federal assistance awarded by the Federal Transit Administration (FTA), the Common
Grant Rules require the recipient to adopt adequate procedures for determining the type and
amount of property and services it needs to acquire:

a. Eligibility. The property and services to be acquired must be eligible under the Federal
law authorizing the FTA assistance award and any regulations thereunder. For
example, FTA prohibits the use of capital assistance for the recipient’s operations
expenses. If FTA assistance will be used to finance the cost of property or services, the
property or services raust be within the scope of the specific project from which that
FTA assistance will be derived.

b. Necessity. The Common Grant Rules require the recipient to establish procedures to
avoid the purchase of unnecessary property and services (including duplicative items
and quantities or options it does not intend to use or whose use is unlikely). In
monitoring whether a recipient has complied with its procedures to determine what
property or services are unnecessary, FTA bases its determinations on what would have
been a recipient’s reasonable expectations at the time the recipient entered into the
contract.

(1) Unnecessary Reserves. FTA expects the recipient to limit the acquisition of
federally assisted property and services to the amount it needs to support its public
transportation system. In particular, FTA seeks information about the recipient’s
fleet to ensure that the recipient does not acquire more vehicles than it needs for
public transportation service 1in its service area. Further guidance on spare ratios is
contained in the most recent versions of FTA Circular 5010.1 providing Grant
Management guidance, FTA Circular 9030.1 providing Urbanized Area Formula
Program guidance, and FTA Circular 9300.1 providing Capital Investment

Program guidance.

(2) Acquisition for Assignment Purposes. The recipieat may contract only for its
current and reasonably expected public transportation needs and may not add
quantities or options to third party contracts solely to permit assignment to another
party at a later date. These lumits on assignments, however, do not preclude joint
procurements that are entered into simultaneously by two or more parties to obtain
advantages unavailable for small procurements.
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(a) General Prohibition. The recipient may contract only for its current and
reasonably expected public transportation needs, and may not add quantities
or options to third party contracts solely to permit assignment to another party
at a later date.

(b) Changes in the Recipient’s Needs. FTA recognizes that the quantity of
property or services a recipient reasonably believes it may need at the time of
contract award may change. A recipient’s later needs might decrease due to
changed circumstances or honest mistakes. In those situations, the recipient
may assign its unneeded contract authority to another entity that would like to
acquire the property or services.

(¢) Exceptions. These limits on gsignménts, however, do not preclude:

1 Joint Procurements. Two or more recipients may enter into a single .
procurement at the same time to obtain advantages unavailable for smaller
procurements, as discussed more fully in Chapter V, section 3 of this
circular.

State or Local Government Purchasing Schedules or Purchasing Contracts.
A State or local government may enter into contracts that support its
purchasing schedules or purchasing contracts established as discussed
more fully in Chapter V, section 4 of this circular.

o

¢. Procurement Size. The recipient should consider whether to consolidate or break out

the procurement to obtain a more economical purchase.

ey

)

Joint Procurements. It may be economically advantageous for a recipient to enter
into a joint procurement with others that have similar needs. The recipient
responsible for undertaking the joint procurement may, upon contract award,
assign to the other participants responsibilities for administering those parts of the
contract affecting their property or services. Participation in a joint procurement,
however, does not relieve any participating recipient from the requirements and
responsibilities it would have if it were procuring the property or services itself,
and does not relinquish responsibility for the actions of other participants merely

. because the primary administrative responsibility for a particular action resides in

an entity other than in itself.

Small Procurements. In other circumstances, breaking out procurements may
provide greater opportunities for Disadvantaged Business Enterprises (DBEs),
small and minority firms, and women’s business enterprises to parhicipate. As
stated in paragraph 1.b(2) of this Chapter, the FTA expects the recipient to ensure
that it contracts only for its current and reasonably expected needs. Absent efforts
to foster greater opportunities for DBEs, small and minority firms, and women’s
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business enterprises the recipient thould not split a largs procurement merely 1o
gain the advantsges of small purchese avaitsble for federally assisted
procurements of $100,000 or less identified in 41 U S C Sechon 403(11)

d Opiions The recipient’s contracts may mcluds options w0 ensure the future availability
of propesty or services, 30 Jong as the recipient is able to justfy those options as neaded
for 1ts public ransportation or project purposes.  An ophon 13 2 umlateral right in a
contract by which, for a specified ttme, & recipient may acquire additional equipment,
suppli=z. or services than engnally procged. Al option may slso extend the term of
the contract. Chapter V1 of this cireulsr contains procadures for evaluating options.

¢. Lesse versus Purchase To obtin the best value, the recijrient thould review loase
versus purchase altemnatives for acquiring property and, of necessary, should obtain an
analysis to determine the more economical altermative. The recipient may use FTA
capita] assistance 10 finance the costs of leasing eligible property if leasing 13 more cost
cffective than full ownershup. Before the recpient may lesse an ssset, FTA regulatons,
“Capita] Leases.™ 49 CFR Part 639, Subpart €, tequire the recipient to make s written.
comparisan of the cost of lessing the asset compared with the cont of purchasing o
constructing the paset. Costs usad in the comparison musi be reascnable, based on
realistic current market conditiona, and based on the expected useful service life of the
asset

f Specifications Typically, the recipient is respunsible for prepanng specifications that
describe its needs while assuring that those specifications are not exclusionary,
disetimunatory, unreasonably restrictive, or otherwise violate Fadera! laws or
regulations. In general, specifications should clearly descrbe the property ar senvices
1o be procured and state how the bids o proposals will be evalusted. For additions!
guidance, see gection 2 of (his Chapter, and Chapter V1, section § of this circular.

B:fnrnm:ipimtm:f u.leF'TAumtmtumpp-mthu lcqwmuunn!pmpu'rrm
services, it must comply with all applicable Federal laws and regulations, whether or not
aﬂmﬂdhh:ﬂmnn Grani Rules. Some of those laws and regulabions will affect the
third party contractor providing the property or services, or even determine which entities
may qualify as 4 third party contractor, Other lawe and regulations will affect the nature of
the property or services 1o be acquired or the terms under which the propenty or services
mugt be pequired. A recipient may not use FTA assistance (o support acquisinons that do
not comply with all applicable Federal requirements.

FTA"s Master Agreement contains a current, but pot all-inclusive, description of statutory
and regulatory requiremnents that may affect a recipient’s procurement (such as
Dnsadvantaged Business Enterprisze (DBE) and Clean Alr requiremments). The Master
Agresmen! states that applicable Federal requirements will apply to project participants to
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the lowest tier necessary to ensure compliance with those requirements. A recipient will
also need to include applicable Federal requirements in, each subagreement, lease, third
party contract, or other document as necessary. For specific guidance on cross-cutting
requirements administered by other Federal agencies, FTA recommends that the recipient
contact those agencies.

The recipient may also use the checklists in Appendix C of this circular as a reminder of
Federal requirements, and the matrices 1n Appendix D of this etrcular for a list of clauses
and provisions required by Federal Jaws and regulations. The recipient may also refer to
the Mode} Clauses 1n FTA’s “Best Practices Procurement Manual” but cavtions the
recipient also to check the latest edition of FTA’s Master Agreement to determine which
provisions have been added, changed, or rescinded.

Some of the more typical requirements and restrictions that will affect the use of FTA
assistance {o finance a recipient’s third party contracts include:

a.  Contractor Qualifications. The folowing Federal laws and regulations may affect
contractor selechon:

(1) ‘Responsibility”’ Requirements. In addifion to the Common Grant Rules that
require contract awards be made only to respounsible contractors, Federal transit
law at 49 U.S.C. Section 5325(j) limits third party contractor awards to those
contractors capable of successfully performing under the terms and conditions of
the proposed contract. Before selecting a contractor for award, the recipient must
consider such mafters as contractor integrity, compliance with public policy,
record of past performance, and financial and technical resources. Moreover,
SAFETEA-LU now requires a recipient entering into a fixed guideway project
contract to consider the contractor’s past performance, including information
reported in FTA’s required Contractor Performance Assessment Reports,

49 U.S.C. Section 5325()(2XC).

(2) Debarment and Suspension. Debarment and suspension regulations and guidance
include the following:

(2) DOT Debarmment and Suspension Regulatiops. Department of Transportation
(DOT) regulations, “Nonprocurement Suspension and Debarment,”
2 CFR Part 1200 apply to each third party contract at any tier of $25,000 or
more, to each third party contract at any tier for a federally required audst
(rrespective of the contract amount), and to each third party contract at any
tier that must be approved by 4an FTA officia] irrespective of the contract
amount. See, 2 CFR Part 1200. Thus, the recipient must apply DOT’s
debarment and suspension requirements to itself and each third party
contractor at every tier to the extent required by DOT’s regulations that
incorporate the requirements of Office of Management and Budget (OMB),
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()

(4)

()

“Gudelines to Agencies on Governmentwide Debarment and Suspension
(Nonprocurement),” 2 CFR Part 180.

(b) General Services Administration (GSA) Excluded Parties List System. Even

though the recipient may collect a debarment and suspension certification
from the prospective third party contractor, or include a clause in the third
party contract requiring disclosure, FTA strongly recommends that the
recipient check the Excluded Parties List System (EPLS) maintained by the
GSA and available at the Web site it maintains: http://www.epls.gov/ before
awarding a third party contract.

(c) State Debarment and Suspension Lists. A recipient may also treat any
prospective contractor or subcontractor listed on a centralized State
government debarment and suspension list as nponresponsible and ineligible
for contract award.

Conflict of Interest. The Common Grant Rules require the recipient to be aware of
conflict of interest issues a prospective contractor might have, including lack of
impartiality, impaired objectivity, or unfair competitive advantage, as discussed
more fully in Chapter V], paragraph 2.a(4)(h).

Lobbying Certification and Disclosure. If the third party contract will exceed
$£100,000, the recipient must obtain a lobbying certification before awarding the
contract, and if applicable, a lobbying disclosure from a prospective third party
contractor. See, DOT regulations, “New Restrictions on Lobbying”

49 CFR Part 20, modified as necessary by 31 U.S.C. Section 1352, which
implement the Byrd “Anti-Lobbying” Amendment, 31 U.S.C. Section 1352.

Federal Civil Rights Laws and Regulations. Each FTA recipient has agreed that it
and its third party contractors at each tier will comply with:

(a) Federal Equal Employment Opportunity (EEO) Requirements. These include,
but are not limited to:

1 Nondiscrimination in Federal Public Transportation Programs.
49 U.S.C. Section 5332, covering projects, programs, and activities
financed under 49 U.S.C. Chapter 53 prohibits discrimination on the basis
of race, color, creed, national origin, sex, or age, and prohibits
discimination in employment or business opportunity.

™o

Prohibition Against Employment Discrimination. Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C. Section 2000e, and Executive
Order No. 11246, “Equal Employment Opportunity,” September 24, 1965,
as amended by Executive Order No. 11375, October 13, 1967, that
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prohibit discnmination in employment on the basis of race, color, religion,
sex, or national onigin. oo

Nondiscrimination on the Basis of Sex. Title IX of the Education
Amendments of 1972, as amended, 20 U.S.C. Sections 1681 ef seq. and
implementing Federal regulations, “Nondiscriminatiop on the Basis of Sex in
Education Programs or Activities Receiving Federal Financial Assistance,”
49 CFR Part 25 prohibit diserimination on the basis of sex.

Nondiscrimination on the Basis of Age. The “Age Discrimination Act of
1974, as amended, 42 U.S.C. Sections 6101 er seq., and Department of Health
and Human Services implementing regulations, “Nondiscrimination on the
Basis of Age in Programs or Activities Receiving Federal Financial
Assistance, 45 CFR Part 90, prohubit discrimination by participants in
federally assisted programs against individuals on the basis of age. The Age
Discrimination in Employment Act (ADEA), 26 U.S.C. Sections 621 ef seq.,
and Equal Employment Opportunity Commission (EEOC) implementing
regulations, “Age Discrimination in Employment Act,”” 29 CFR Part 1625,
also prohibit employment discrimination against individuals on the basis of
age.

Federal Protections for Individuals with Disabilities. The Americans with
Disabilities Act of 1990, as amended (ADA), 42 U.S.C. Sections 12101 ef
seq., prohibits discrimination against qualified mndividuals with disabilities 1a
prograrms, activities, and services, and imposes specific requirements on
public and private public and private entities. Third party contractors must
comply with their responsibilities under Titles [, II, TII, IV, and V of the ADA
in employruent, public services, public accommodations, telecommunications,
and other provisions, many of which are subject to regulations issued by other
Federal agencies.

(6) Socio-Economic Development. Each FTA recipient must comply with applicable
Federal laws and regulations that provide competitive opportunities for a
contractor that qualifies as a disadvantaged business enterprise (DBE), minority
owned firm, women’s business enterprise, or small business.

(2)

Disadvantaged Business Enterprises (DBES). Section 451 of the “‘Hiring
Incentives to Restore Employment Act’” (HIRE Act), Pub. L. 111-147,
Title IV, § 451, March 18, 2010, 23 U.S.C. Section 101 note, extends the
Federal statutory provisions of Section 1101(b) of the Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A Legacy for Users, as
amended (SAFETEA-LU), to require FTA to make available at least

10 percent of its funding under that Act for contracts with small business
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concemns owned and controlled by socially and economically disadvantaged
people. Each FTA recipient assists FTA in meeting this national goal. To
receive FTA assistance, each FTA recipient must comply with applicable
requirements of DOT regulations, “Participation by Disadvantaged Business
Enterpnises in Department of Transportation Financial Assistance Programs,”
49 CFR Part 26. If the recipient is required to have a DBE program, the third
party contracts that the recipient has included in its DBE program determine
whether the recipient meets the DBE threshold for goal setting, and the goal if
the threshold is met.

(b) Small and Minority Fums and Women'’s Business Enterprises. The Common
Grant Rules require each recipient and subrecipient to take steps to ensure that
it uses small and minonty firms and women’s business enterprises
(irrespective of whether they qualify as DBESs) to the fullest extent practicable.
Notably, some potential contractors may have established their home office in
a Histoncally Underutilized Business Zone (HUBZone). A HUBZone small
business is determined, qualified, and certified by the Smal] Business
Administration (SBA) and then added to the List of Qualified HUBZone
Small Business Concerns at SBA’s website at http://www.sba.gov/hubzone.
Although the Common Grant Rule for governmental recipients includes labor
surplus area firms in the category of firms authornzed for special treatment,
this circular does not include them because Section 7101(a) of the Federal
Acquisition Streamlining Act of 1994, 15 U.S.C. Section 644 note, enacted
after publication of the Common Grant Rule for governmental recipients
removed nearly all labor surplus area preferences.

1 Notice. The Common Grant Rules require each recipient to rmake
mformation about procurement opportunities available to potentially
qualified firms. Each governmental recipient is directed to include these
contractors on solicitation lists and request their participation when they

are potential sources.

(NS

Conftract Size. To foster greater participation of small and minonty firms
and women’s business enterprises, the Common Grant Rule for
governmental recipients directs the governmental recipient to divide its
total contracting requirements 1nto small tasks or quantities, when
economically feasible. The Common Grant Rule for non-governmental
recipients encourages the non-governmental recipient to contract with
consortia when a contract 1s too large for one of these firms to handle
individually.

[\

Delivery Schedule. The Common Grant Rules require the recipient to
specify delivery schedules that encourage their participation.
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[ESN

. Small Business Administration and the Departruent of Commerce

"Minority Business Developraéiit Agency.” The Common Grant Rules
instruct the recipient to use the services and assistance of the Small
Business Administration and the Department of Commerce’s Minority
Business Development Agency.

fon

Subconiracting Opportunities. The Common Grant Rule for governmental
recipients directs each governmental recipient to require its prime third
party contractors to include the preceding provisions in FTA assisted
subcontracts. The Common Grant Rule for ron-governmental recipients
directs each non-governmental recipient to consider whether firms
competing for larger contracts intend to subconfract with small businesses,
minority-owned firms, and women’s business enterprises. In addition,
DOT’s “Disadvantaged Business Enterprise: Program Improvements”
amendments to its DBE regulations, effective February 28, 2011, now
state that recipients may use race-neutral (and gender-neutral) small
business set-asides for prime contracts under a stated amount, although
set-asides restricted to DBEs continue to be prohibited except in limited
and extreme circumstances.

Sensitive Security Information. Each third party contractor must protect, and take
measures to ensure that its subcontractors at each tier protect, “sensitive security
information” made available during the administration of a third party contract or
subcontract to ensure compliance with 49 U.S.C. Section 40119(b) and
implementing DOT regulations, “Protection of Sensitive Secunty Information,”
49 CFR Part 15, and with 49 U.S.C. Section 114(r) and implementing Department
of Homeland Security regulations, “Protection of Sensitive Security Information,”
49 CFR Part 1520.

Seat Belt Use. In compliance with Federal Executive Order No. 13043,
“Increasing Seat Belt Use in the United States,” April 16, 1997, 23 U.S.C.

Section 402 note, FTA encourages each third party contractor to adopt and
promote on-the-job seat belt use policies and programs for its employees and other
personnel that operate company owned, rented, or personally operated vehicles,
and to include this provision in each third party subcontract involving the project.

Texting While Dniving and Distracted Driving. Consistent with Executive Order.
No. 13513, “Federal Leadership on Reducing Text Messaging While Driving,”
October 1, 2009, 23 U.S.C. Section 402 pote, and DOT Order 3902.10, “Text
Messaging While Dnving,” December 30, 2009, FTA encourages each third party
contractor to promote policies and imtiatives for its employees and other personnel
that adopt and promote safety policies that to decrease crashes by distracted
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drivers, including policies to ban text messaging while driving, and to include this
provision in each third party subcontract involving the project.

b. Administrative Restrictions on the Acquisition of Property and Servaces. The following
Federal laws and regulations impose administrative requirements, many of which will
affect specific third party procurements.

()

(2)

®)

(4)

Legal Eligibility. The property or services acquired must be eigible for support
under the restrictions accompanying the Federal statute authorizing the Federal
assistance to be used.

Scope of the Project. The property or services acquired must be eligible for
support within the scope of the underlying grant or cooperative agreement from
which the Federa] assistance to be used is derived.

Period of Perforrnance. FTA expects the recipient to use sound business judgment
and be judicious ig establishing and extending a contract’s period of performance.

(a) General Standards. The period of performance generally should not exceed
the time necessary to accomplish the purpose of the contract. The recipient
should also consider competition, pricing, fairness, and public perception.
The recipient’s procuremnent files should document its rationale for
determining the performance period designated for each contract.

(b) Federa] Restrictions. Except for procurements of rolling stock and
replacement part contracts, which are limited by law to five (5) years as
discussed in subsection 2.e of this Chapter, the recipient’s other third party
contracts (such as property, services, leases, construction, revenue, and so
forth) are not encumbered by Federal requirements restricting the maximum
periods of performance. Nevertheless, the duration of the recipient’s other
contracts must be reasonable.

(¢) Time Extensions. Consistent with the general tone of the circular, contract
time extensions will be considered in light of whether they are permissible
changes or impermissible cardinal changes. Once the recipient awards the
third party contract, an extension of the contract termn length that amounts to a
cardinal change will require a sole source justification.

Federal Cost Principles. The Common Grant Rules require project costs to
conform to applicable Federal cost principles for allowable costs. In general, costs
must be necessary and reasonable, allocable to the project, authonzed or not
prohibited by Federal law or regulation, and must comply with Federal cost
principles applicable to the recipient. Separate cost principles apply to the
following four categories of recipients:
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Govemmental Entities. OMB Guidance for Grants and Agreements,

“Cost Principles.for State, Local, and Indian Tribal Governments

(OMB Circular A-87),” 2 CFR Part 225, applies to project costs incurred by a
recipient that is a State, local, or Indian tribal government.

Educational Institutions. OMB Guidance for Grants and Agreements,

“Cost Principles for Educational Institutions (OMB Circular A-21),”

2 CFR Part 220, applies to project costs incurred by a recipient that is a public
or private institution of higher education.

Non-Profit Entities. OMB Guidance for Grants and Agreements

“Cost Principles for Non-Profit Organizations (OMB Circular A-122),”
2 CFR Part 230, applies to project costs incurred by a recipient that is a
privaie non-profit entity.

For-Profit Entities. FAR at 48 CFR Chapter 1, Subpart 31.2, “Contracts with
Comumercial Organizations,” applies to project costs incured by a recipient
that is a for-profit entity.

(5) Payment Provisions. The recipient may use its own funds to finance its contracts.

However, if the recipient intends to use FTA assistance, expects to be reimbursed
with FTA assistance, or dedicates its local share funds to support contract costs it
has financed, then it must structure its payment provisions carefully.

@)

(b)

FTA Support for the Project. FTA must indicate jts general interest in the
project before a recipient may use FTA assistance to finance or reimburse
project costs, or use Jocal share funds for project costs. FTA expresses its
general interest in the project when it has taken one of the following actions:

1 Award Made. FTA has awarded Federal assistance to the recipient
through a grant or cooperative agreement for the underlying project,

N

Preaward Authority. FTA has provided preaward authority for the
underlying project through a Federal Register notice, or

fe

Letter of No Prejudice. FTA has issued a letter of no prejudice for the
underlying project.

Advance Payments. Advance payments are payments made to a contractor
before the contractor incurs contract costs. The recipient may use its local
share funds for advance payments. However, if there is no automatic
preaward authority for its project, then advance payments made with local
share funds before FTA assistance has been awarded, or before a letter of no
prejudice has been issued or other preaward anthority has been provided, or
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before FTA approval for the specific advance payment has been obtained, are
ineligible for reimbursement. The following principles and restrictions apply:

1

I~

Use of FTA Assistance Prohibited. The recipient may not use

FTA assistance to make payments to a third party contractor before the
contractor has incurred the costs for which the payments would be
attributable.

Exceptions for Sound Business Reasons. Apart from advance payments
that are customary, as discussed further, FTA does occasionally make
exceptions to its advance payment prolubitions, if the recipient can
provide sound business reasons for doing so and has obtained FTA’s
advance written concwTence. A reciplent that seeks to use FTA assistance
to support advance payments should contact the regional office
administering its project to obtain FTA concurrence.

a Adequate Security for Advance Payments. FTA recognizes that
advance payments may be needed for certain costs supported by sound
business judgiment. Adequate securnty for the advance payment is an
essential pre-condition to FTA’s concurence in the use of FTA or
local share funds.

o

Customary Advance Payments. FTA recognizes that advance
payments are typically required for, but are not limited to, public
utility connections and services, rent, tuition, insurance prefmiums,
subscriptions to publications, software licenses, construction
mobilization costs, transportation, hotel reservations, and conference
and convention registrations. Accordingly, the recipient may use
FTA assistance to support or reimburse the costs of such acquisitions.
FTA concurrence is required only when such advance payment or
payments customarily required in the marketplace exceed $100,000.

In summary, if there are sound business reasons justifying the advance
payment and adequate secunty for the payment, FTA will generally
concur in a written request for an exception

(c) Progress Payments. Progress payments are payments for contract work that
has not been completed. The recipient may use FTA assistance to support
progress payments provided the recipient obtains adequate security for those
payments and has sufficient written documentation to substantiate the work
for which payment is requested.

1

Adequate Secunty for Progress Payments. Adequate security for progress

payments may include taking title or obtaining a letter of credit or taking
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equivalent measures to protect the recipient’s financial interest in the
progress payment.~Adequate seeurity should reflect the practical realities
of different procurement scenarios and factual circumstances. FTA
acknowledges the practical reality that taking title to work in progress may
not be desirable in some circumstances. The recipient should always
consider the costs associated with providing security (for example, the
recipient may need to acquire bonds or letters of credit in the commercial
marketplace) and the impact of those costs on the contract price, as well as
the consequences of incomplete performance.

Adequate Documentation. Sufficient documentation 1s required to
demonstrate completion of the amount of work for which progress
payments are made.

Percentage of Completion Method. The Common Grant Rules require that
any progress payments for construction contracts be made on a percentage
of completion method described therein. The recipient, however, may not
make progress payments for other than construction contracts based on
this percentage method.

(6) Protections Against Performance Difficuities. The Common Grant Rule for

governmental recipients authorizes FTA to require each governmental recipient to

include contract provisions that would reduce potential problems that might occur

during contract performance. In addition to other clauses that may be approved by
the Office of Federal Procurement Policy, FTA expects the governmental recipient
to include provisions as described below: -

(@) Changeé. FTA expects a governmental recipient to include changes and
changed conditions provisions or clauses in most contracts, except for routine
supply contracts.

(b) Remedies. The Common Grant Rule for governmental recipients authorizes
FTA to require remedies. Accordingly, FTA expectations are as follows:

1

Liquidated Damages. FTA has determined that a recipient may use
liquidated damages if the recipient reasonably expects to suffer damages
through delayed contract completion, or if weight requirements are
exceeded, and the extent or amount of such damages are uncertain and
would be difficult or impossible to determine. The rate and measurement
standards must be calculated to reasonably reflect the recipient’s costs
should the standards not be met, and must be specified in the solicitation
and contract. The assessment for damages is often established at a
specific rate per day for each day beyond the contract’s delivery date or
performance period. A measurement other than a day or another period of
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time, however, may be established if that measurement is appropriate,
such as weight requirements in a rolling stock purchase. The procurement
file should include a record of the calculation and rationale for the amount
of damages established. Any liquidated damages recovered must be
credited to the project account involved unless FTA permits otherwise.
We also refer you to Chapter V, paragraph 5(a)(1) for a discussion of how
hiquidated damages can be used to encourage settlements.

2 Violation or Breach. Third party contracts exceeding $100,000 must
include administrative, contractual, or legal remedies for violations or
breach of the contract by the third party contractor.

3 Suspension of Work. FTA may require provisions pertaining to
suspension of work.

4 Temination. Termination for cause and termination for convenience

provisions must be included in contracts exceeding $10,000.

The Common Grant Rule for non-governmental recipients requires administrative,
contractual, or legal contract remedies in instances in which a contractor violates
or breaches terms of a contract that exceeds the small purchase threshold, which
FTA recognizes as the simplified acquisition threshold. See, Chapter 1,
Subsection 3.b. The Common Grant Rule for non-governmental recipients also
requires termination clauses for non-governmental recipients when procurements
exceed thesmall purchase threshold, which FTA recognizes as the simplified
acquisition threshold. See, Chapter I, Subsection 3.b. FTA strongly encourages
care in developing appropriate performance remedies in all third party contracts.

c. Socio-Economic Requirements for the Acquisition of Property and Services. The
following Federal laws and regulations imposing socio-economic requirements may
affect a specific procurement:

(1) Labor. The following Federal 1abor protection laws and regulations may affect the
types of property and services that may be acquired with FTA assistance:

(a) Wage and Hour Requirements. The Common Grant Rules direct the recipient
to include provisions in its third party contracts requiring the contractor to
compute the wages of every mechanic and laborer based on a standard
workweek of 40 hours. Work in excess of the standard workweek is permitted
if the worker is compensated at a rate of not less than one and one-half times
the basic rate of pay for all hours worked in excess of 40 hours in the
workweek. The Common Grant Rules require these provisions for
compliance with Sections 102 of the Contract Work Hours and Safety
Standards Act, 40 U.S.C. Section 3702, and Department of Labor (DOL)
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regulations, “Labor Standards Provisions Applicable to Contracts Governing

" Féderally Financed and Assisted Construction (also Labor Standards

(b)

Provisions Applicable to Nonconstruction Contracts Subject to the Contract
Work Hours and Safety Standards Act),” 29 CFR Part 5. Section 4104(c) of
the Federal Acquisition Streamlining Act of 1994, 40 U.S.C. Section
3701()(3)(A)(il), increased the wage and hour thresholds of $2,000 for
construction work and $2,500 for nonconstruction work set forth in the
Common Grant Rules to $100,000. A federally assisted contract must exceed
$100,000 before these wage and hour requirements apply to that contract.

Fair Labor Standards. The Fair Labor Standards Act, 29 U.S.C. Sections 201
et seq., applies to employees performing work involving commerce.

(2) Civil Rights. The following Federal civil rights laws and regulations may affect the
types of property and services that may be acquired with FTA assistance:

(a)

®)

(c)

Nondiscrimination in Federal Public Transportation Programs. Federal transit
law at 49 U.S.C. Section 5332, covering projects, programs, and activities
financed under 49 U.S.C. Chapter 53 prohibits discrimination on the basis of
race, color, creed, national origin, sex, or age, and prohibits discrimination in
employment or business opportunity.

Title V1 of the Civil Rights Act. In determining the types of property or
services to acquire, no person in the United States shall, on the grounds of

race, color, or national origin, be excluded from participation in, be denied the
benefits of, or otherwise be subjected to discrimination under any program or
activity receiving Federal financial assistance in violation of Title VI of the
Civil Rights Act of 1964, as amended, 42 U.S.C. Sections 2000d et seq. and
DOT regulatious, ‘“Nondiscrimination in Federally Assisted Programs of the
Department of Transportation—Effectuation of Title VI of the Civil Rights
Act of 1964,” 49 CFR Part 21. In addition, FTA Circular 4702.1, “Title VI
and Title VI-Dependent Guidelines for FTA Recipients,” 05-13-07, provides
FTA guidance and mstructions for implementing DOT’s Title V10020

'regp.lations. '

Environmental Justice. Executive Order No. 12898, “Federal Actions to
Address Environmental Justice in Minornty Populations and Low-Income
Populations,” February 11, 1994, 42 U.S.C. Section 4321 note, and

DOT Order 5610.2, “Department of Transportation (DOT) Order To Address
Environmental Justice in Minority Populations and Low-Income Populations,”
62 FR 18377, April 15, 1997, protect minority populations and low-income
populations against disproportionately high and adverse effects of federally
assisted programs. FTA Circular 4702.1, “Title VI and Title VI-Dependent
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Guidelines for FTA Recipients,” 05-13-07, also provides FTA gudance and
instructions for implementing the DOT Order on Environmental Tustice.

(3) Limited English Proficiency (LEP). Executive Order Na. 13166, “Improving
Access to Services for Persons with Limited English Profictency,”
August 11, 2000, 42 U.S.C. Section 2000d-1 note, 20d DOT, “Policy
Guidance Concerning Recipients’ Responsibilities to Limited English
Proficient (LBP) Persons,” December 14, 2005, clarifies the responsibilities of
recipients of Federal financial assistance from DOT and assists them in '
fulfilling their responsibilities to LEP persons, pursuant to Title V1 of the
Civil Rights Act of 1964 and implementing regulations. FTA Circular 4702.1,
“Title VI and Title VI-Dependent Guidelines for FTA Recipients,” ¢5-13-07,
also provides FTA guidance and instructions for implementing the DOT
Policy Guidance.

{¢) Nondiscrimination op the Basis of Disability. The recipient agrees to coruply,
and assures the compliance of each third party contractor and each
subrecipient at any tier of the project, wath the applicable laws and
regulations, discussed below, for pondiscrimination on the basis of disability.

1 Section 504 of the Rehabilitation Act of 1973, as amended [Section 504),
29 U.S.C. Section 794, prohibits discrimination on the basis of disability
by recipients of Federal financial assistance.

0o

The Americans with Disabilities Act of 1990, as amended (ADA),

42 U.S.C. Sections 12101 ef seq., prohibits discrimination against
qualified individuals with disabilifies in all programs, activities, and
services of public entities, as well as imposes specific requirements on
public and private providers of transportation.

| W8]

DOT Public Transportation Repulations implementing Section 504 and
the ADA. These regulations include DOT regulations,
“Nondiscrimination ¢o the Basis of Handicap in Programs and Activities
Receiving or Benefiting from Federa) Financial Assistance,” 49 CFR
Part 27, DOT regulations, “Transportation Services for Individuals with
Disabilities (ADA),” 46 CFR Part 37, and Joint Architectural aod
Transportation Barriers Compliance Board (ATBCBYDOT regulations,
“Americans With Disabilifies {ADA) Accessibility Specifications for
Transportation Vehicles,” 36 CFR Part 1192 and 49 CFR Part 38.
Examples of requirernents include, but are not limited to, the foliowing:

2 Design and Construction. Accessibility requirements for the design
and construction of new transportation facilities;
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b Accessibility apd Usability. Requirements that vehicies acquired (with
hmited exceptions) be accessibie 1o and usable by individuals with
dizabilines, including individuals using wheelcharr;

¢ Complementary Parairansit Service. Requirements that public entifies
providing fixed-routes service, (including a private non-profit entity
providing public transportation seriice oo behalf of the State or
designated recipient as & subrecipien providing fized-routs service),
provide completentary parstransit servioe to individuals with

d Eaousl Opportopity. Requirements for complmnee with service
requirernents intended tn ensure that mdividualy with desabilities are
affrded equal apportunity to use transportation syitems and services.

(fy Elsstronic Reports and Infonmation, Reports and other information prepared
in electronie format developed in connsction with & third perty contract that
the recipient intends to provide to FTA, among others, whether aa o contract
end item or in comphiance with contract administration provisions, imusi
camply with the accessibility standards of Sectios 508 of the Rehabilitation
Act of 1972, as amendad, 29 L8 C. Section 7944, and ATBCB regulations,
*"Elactronic and Information Technalagy Accessibility Swmndards ™
36 CFR Part 1194

i3) Envirommental Protections  Federal laws and regulations raquire the recipient to
comply with spplicable environmental requirements and implement them ay
pecexsary through third party contracts.

(a) Euyironmental Mitigation. FTA expects the recipient 1o include adequate
third party contract provisions to facilitate compliance with envirenmental
mitigation measures it has agreed 1o implement.

i) Natiopal Environmental Policy At Certain sequisitions and the timning of
n-t-nmquhl:imﬂn:lvmdrl.&u the envirormental review process foc
8 project & major Federal action, and may result tn 3 violation of
the National Environmenta! Policy Act (NEPA), 42 US.C. Sections 432]
through 43315, and joint FHWAFTA regulations, “Environmental [mpact anid
Relmed Procedires,” 23 CFR. Pant 77) and 49 C.F R. Part 622.

1 Property. The reciprent may not enter into binding armangements for the
scquisition of property that may of would affect environmental impact
determunations with respect 1o the underlying project or otherwise
interfere with any required environmental impact seviews vmtil spplicable
environinental impact deferminations have been made
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(¢)

(d)

(&)

(f)

2 Services. Council on Environmental Quality regulations, “Other
Requirements of NEPA,” 40 CFR Part 1506, at Section 1506.5(c), require
the recipient té obtain a disclosure staternent from the contractor selected
to prepare an environmental impact staternent specifying that the
contractor has no financial or other interest in the outcome of the project.

Parks, Recreation Areas, Wildlife and Waterfow] Refuges, and Historic Sites.
DOT's enabling legislation has special requirements designed to protect
publicly owned parks, recreation areas, wildlife and waterfow! refuges, and
historic sites, at 49 U.S.C. Sections 303(b) and 303(c) (often referred to as
“Section 4(f)”"), that may affect the timing and methods of recipient
procurements. The Federal Highway Administration (FHWA) and FTA have
published implementing regulations, “Parks, Recreation Areas, Wildlife and
Waterfowl Refuges, and Histone Sites,” 23 CFR Parts 771 and 774, and

49 CFR Part 622.

Clean Air. The Common Grant Rules specifically protubit the use of faglities
included in the Environmental Protection Agency (EPA) “List of Violating
Facilities,” in the performance of any third party contract at any tier exceeding
$100,000. The contractor must also comply with all applicable standards,
orders, or regulations 1ssued under Section 306 of the Clean Air Act, as
amended, 42 U.S.C. Section 7414, and other applicable provisions of the
Clean Air Act, as amended, 42 U.S.C. Sections 7401 through 7671q.

Clean Water. The Common Grant Rules specifically prohibit the use of
facilities included in the EPA “List of Violating Facilities,” in the
performance of any third party contract at any tier exceeding $100,000. The
contractor must also cornply with all applicable standards, orders, or
regulations issued under Section 508 of the Clean Water Act, as amended,

33 U.S.C. Section 1368, and other applicable requirements of the Clean Water
Act, as amended, 33 U.S.C. Sections 1251 through 1377.

Recycled Products. The Resource Conservation and Recovery Act of 1976,
42 U.S.C. Section 6962, requires governmental recipients to provide a
competitive preference to products and services that conserve natural
resources, protect the environment, and are energy efficient. EPA guidelines,
“Comprehensive Procurement Gwdeline for Products Containing Recovered
Materials,” 40 CFR Part 247, direct that third party contracts of $10,000 or
more with governmental recipients specify a corapetitive preference for
products containing recycled materials identified 10 those EPA guidelines.
For information about EPA’s recovered materials advisory notices, see EPA’s
Web site: http://www.epa.gov/cpg/backgind.htm.
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(g) Other Federal Environmental Protection Requirermnents. Additional third party
contract provisions may be needed for compliance with other Federal Jaws
and regulations. FTA’s Master Agreement includes environmental laws and
regulations that may affect the acquisition of property or services with FTA
assistance such as various provisions to protect wild and scenic rivers, manage
coastal zones, protect wetlands, conserve endangered species, and protect

fisheries, archeological sites, and Indian sacred sites.

Energy Conservation. The Common Grant Rules require third party contract
provisions as necessary for compliance with applicable energy efficiency standards
and policies of State energy conservation plans issued under the Energy Policy and
Conservation Act, as amended, 42 U.S.C. Sections 6321 ef seq.

Preference for U.S. Propertyv—Buy America. FTA’s “Buy America” law and
regulations apply to projects that involve the purchase of more than $100,000 of
irom, steel, manufactured goods, or rolling stock to be delivered to the recipient to
be used m the FTA assisted project. If FTA funds are used for the project, Buy
America requirements apply to all procurement contracts under the project
irrespective of whether a recipient decides to fund a discrete part of the project
without FTA funds. Only if an activity is outside the FTA project and 1s financed
entirely without funds to which FTA’s Buy America regulations would apply may
the recipient disregard FTA’s Buy America requirements. Property that the
contractor acquires to fabricate a deliverable for the recipient, such as tools,
machinery, and other equipmment or facilities, is not subject to FTA’s Buy America
requirements unless the recipient intends to take possession of that property upon
completion of the project. Thus, if a third party contractor is acquiring property
for its general inventory of equipment or facilities to conduct its overall business
affairs, the recipient may enter the cost of that acquisition into its calculations of
overhead amounts applicable to the FTA assisted project irrespective of whether
the property acquired would comply with FTA’s Buy America regulations. FTA’s
Buy America statute does not pre-empt State laws with stricter requirements on the
use of foreign articles, materials, and supplies.

FTA cauhons that its Buy America regulations that apply to FTA assisted third
party procurements, published at 49 CFR Part 661, differ from Federal “Buy
Amernican Act” regulations that apply to direct Federal procurements, published in
the FAR at 48 CFR Chapter 1, Subparts 25.1 and 25.2. FTA strongly recommends
that the recipient review FTA’s Buy America regulations before undertaking any
FTA assisted procurement.

Shipments of Property—U.S. Flag Requirements.
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(a) Shipments by Ocean Vessel. The Common Grant Rules require third party
contract provisions to ensure compliance with 46 U.S.C. Section 55303 and
Mantirme Administration regulations, “Cargo Preference-U.S. Flag Vessels,”
46 CFR Part 381, implementing the codified Cargo Preference Act. With few
exceptions, the regulations require that U.S. Flag vessels be used to transport
at least 50 percent of any federally assisted property.

(b} Shipments by Air Carrier. Third party contracts involving shipments of
federally assisted property by air carrier will require provisions to ensure
compliance with Section 5 of the International Air Transportation Fair
Competitive Practices Act of 1974, as amended (“Fly America” Act),

49 U.S.C. Section 40118, and GSA regulations, “Use of United States Flag
Alr Carmiers,” 41 CFR Sections 301-10.131 through 301-10.143. The
regulations require shipment by U.S. flag air carriers unless such carriers are
not reasonably available within the standards of GSA’s implementing
regulations.

Project Travel-—Use of U.S. Flag Air Carriers. Third party contracts to acquire
transportation by air carrier needed by people participating in a federally assisted
project require provisions to ensure compliance with Section 5 of the International
Air Transportation Fair Competitive Practices Act of 1974, as amended

(“Fly America” Act), 49 U.S.C. Section 40118, and GSA. regulations, “Use of
United States Flag Air Carmjers,” 41 CFR Sections 301-10.131 through
301-10.143. The regulations require transportation by U.S. flag air carriers unlegs
U.S. flag air carriers are not reasonably available within the standards of the
GSA’s implementing regulations. '

Technical Restrictions on the Acquisition of Property and Services. The following

Federal laws and regulations imposing techrical requirements may affect a specific
procuremient:

(1)

(2)

Intellipent Transportation Systems. Intelligent transportation system (ITS)
property and services raust comply with the National ITS Architecture and
Standards to the extent required by Section 5307(c) of SAFETEA-LU, FTA
Notice, “FTA National ITS Architecture Policy on Transit Projects,” 66 FR 1455
et seq., January 8, 2001, and later published policies or implementing directives
FTA may issue. Consequently, third party contracts mvolving ITS are likely to
require provisions to ensure compliance with Federal requirernents.

Metric Measurements. The Common Graaf Rules require the recipient to accept
property and services with dimensions expressed in metric measurements, to the
extent practicable and feasible, in compliance with the Metric Conversion Act, as
amended by the Omnijbus Trade and Competitiveness Act, 15 U.S.C.
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Sections 2052 ef seq.; Executive Order No. 12770, “Metric Usage in Federal
- Government Programs,” July 25, 1991, 15 U.S.C. Section 205a note; and
applicable Federal regulations.

(3) Useof 81 Coins. To comply with Section 104 of the Presidential $1 Coin Act
of 2005, 31 U.S.C. Section 5312(p), FTA assisted property that requires the nse of
coins or currency in public transportation service or supporting service must be
fully capable of accepting and dispensing $1 coins.

e. Rolling Stock—Special Requirements. The following Federal laws and regulations
impose requirements that may affect rolling stock procurements:

(1) Accessibility. Rolling stock must comply with the accessibility requirements of
DOT regulations, “Transportation Services for Individuals with Disabilities
(ADA),” 49 CFR Part 37, and Joint ATBCB/DOT regulations, “Americans with
Disabilities (ADA) Accessibility Specifications for Transportation Vehicles,”
36 CFR Part 1192 and 49 CFR Part 38.

(2) Transit Vehicle Manufacturer Compliance with DBE Requirements. Before a
transit vehicle manufacturer (TVM) may submit a bid or proposal to provide

vehicles to be financed with FTA assistance, 49 CFR Section 26.49 requires the
TVM to submit a certification that it has complied with FTA’s DBE requirements.

(3) Minimum Service Life. FTA requires each recipient to maintain satisfactory
countinuing control of FTA assisted property. For buses and certain other vehicles,
FTA has established minimum service life policies that may affect the quantity of
vehicles that the recipient may acquire. See, the most recent versions of '
FTA Circular 5010.1, “Grant Management Requirements,” FTA Circular 9030.1,
“Urbanized Area Formula Program: Grant Application Instructions,” and
FTA Circular 9300.1, “Capital Program: Grant Application Instructions,” that
addresses minimum service life for vehicles.

(4) Spare Ratios. While all FTA assistance for third party procurements must be
limited to property and services the recipient will use in the near future, FTA is
concerned that the recipient does not acquire an excessive number of spare
vehicles not regularly used in public transportation service.

(5) Air Pollution and Fuel Bconomy. Each third party contract to acquire rolling stock
must include provisions to ensure compliance with applicable Federal air pollution
confrol and fue] economy regulations, such as EPA regulatious, “Control of Air
Pollution from Mobile Sources,” 40 CFR Part 85; EPA regulations, “Control of
Air Pollution from New and In-Use Motor Vehicles and New and In-Use Motor
Vehicle Engines,” 40 CFR Part 86; and EPA regulations, “Fuel Economy of Motor
Vehicles,” 40 CFR Part 600.
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Preaward Review and Post Delivery Review. Each third party contract to acquire

rolling stock raust include provisions for compliance with applicable requirements
of 49 U.S.C. Section 5323(m) and those provisions of FTA regulations, ““Pre-
Award and Post-Delivery Audits of Rolling Stock Purchases,” 49 CFR Part 663,
that do not conflict with 49 U.S.C. Section 5323(mn).

Bus Testing. Each third party contract to acquire a npew bus model or a bus with
significant alterations to an existing mode] must include provisions to assure
compliance with applicable requiremments of FTA regulations, “Bus Testing,”

49 CFR Part 665.

In-State Dealers. The recipient may not limit 1ts third party bus procurements to
its in-State dealers, 49 U.S.C. Section 5325(1). Although FTA respects State
licensing requirements, FTA 1s prohibited by law from providing FTA assistance
to support bus procurements that have the result of ltmiting cornpetition to entities
that have been able to obtain a State license.

Basis for Contract Award. As permitted by 49 U.S.C. Section 5325(f), the
recipient may award a third party contract for rolling stock based on initial capital
costs, or based on performance, standardization, life cycle costs, and other factors,
or by selection through & competitive procurement process.

(10) Five-Year Limitation. A recipient may enter into a2 multi-year contract to buy

rolling stock, with an option not exceeding five (S) years to buy additional rolling
stock or replacement parts, 49 U.S.C. Section $325(e)(1). The recipient may not
exercise that option later than five (5) years afier the date of its original contract.

FTA interprets this five-year period as covering the recipient’s “material
requirements™ for rolling stock and replacement needs from the first day when the
contract becomes effective to its “material requirements™ at the end of the fifth
year. In the case of rolling stock, which frequently cannot be delivered
expeditiously, FTA recognizes that a recipient’s “material requirements” for
rolling stock will necessarily precede its actual need to put that rolling stock to use
in public transportation service. This means that the confract may not bave options
for more rolling stock and replacement parts thao a recipient’s material
requirements for a five~-year penod. The five-year rule does not mean the recipient
must obtain delivery, acceptance, or even fabrication in five years. Instead it
means only that FTA limits a contract to purchasing no more than the recipient’s
material requirements for rolling stock or replacement parts for five years based oo
the effective date of the contract

f.  Public Transportation Services—Special Requirements. Although the Common Grant

Rules refer to the following Federal requirements 1o the context of federally assisted
procurements, these requirements will affect how a third party contractor implements
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its contract to provide public transportation services financed with Federal assistance.
Consequently, the recipient must include provisions in its third party contract ensuring
compliance with the following requirements, or the recipient must obtain the third party
contractor’s agreement in another form, as a matter of contractor responsibility, to
ensure compliance with the following:

(b

(2)

()

(4)

&)

Protections for Public Transportation Employees. When the recipient acquires
public transportation services from a third party contractor, the terms of the
recipient’s DOL certification of public fransportation employee protective
arrangements will apply to work under the contract provided by those employees
covered by the certification. That certification 1s required by 49 U.S.C.

Section 5333(b) (often referred to as “13(¢)”) and implementing DOL pguidelines,
“Section 5333(b), Federal Transit Law,” 29 CER Part 215. Consequently, the third
party contractor must comply with the terms of thal DOL certification.

The Fair Labor Standards Act, 29 U.S.C. Sections 201 ef segq., also applies to
public transportation employees performing work involving commerce.

Drug Use and Testing and Alcohol Misuse and Testing, A third party contractor
providing services involving the performance of safety sensitive activities must
comply with 49 U.S.C. Section 5331 and FTA regulations, “Preventior of Alcobol
Misuse and Prohibited Drug Use in Transtt Operations,” 45 CFR Part 655.

Accessibility. A third party contractor providing public transportation services
must operate 1t5 services in compliance with 42 U.S.C. Sections 12101 ef seq;

- DOT regulations, “Transportation Services for Individuals with Disabilities

(ADAY" using faciliies and equipment that comply with 49 CFR Part 37; and Jount
ATBCB/DOT regulations, “Americans with Disabiliies (ADA) Accessibility
Specifications for Transportation Vehicles,” 36 CFR Part 1192 and

45 CFR Part 38. Private entities must comply with the requirements of

49 CFR Part 37 applicsble to public entities with which they contract to provide
publhic transportation services. The recipient should advise its third party
contractors operating public transportation services to review the requirements for
public entities 1n this context.

Protection of Animals. A third party contractor providing services involviag the
use of animals must comply with the Animal Welfare Act, 7 U.S.C. Sections 2131
et seq. and Department of Agriculture regulations, “Animal Welfare,” 9 CFR
Subchapter A, Parts 1, 2, 3, and 4.

Charter Service Restrictions. A third party contractor performing services using
FTA assisted facilities or equipment may not use those facilities or that equipment
to support any charter service operations except as permitted by 49 U.S.C.

Section 5323(d) and FTA regulations, “Charter Service,” 49 CFR Part 604.
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(6) School Bus Restrictions. A third party contractor performing services using FTA

assisted facilities or equipment may not use those facilities or that equipment to
support exclusive school bus operations except as permitted by 49 U.S.C.
Sections 5323(f) or (g) and FTA regulations, “School Bus Operations,”

49 CFR Part 605, to the extent consistent with 49 U.S.C. Sections 5323(f) or (g).

g Art. FTA recommends the following principles be used in procuring art works or the
services of artists:

(D

(2)

Choosing Art Works and Services of Artists. The appropriate selection process

should vary among projects, depending upon the nature and scope of the project,
characteristics of the site, resources of the community, and State and local Jaws
and regulations. The recipient’s procedures should consist of the following:

(a) Process. A justifiable process demonstrating appropriate use of public funds
that gives serious consideration to a variety of artists available and capable of
working on the project.

(b) Nondiscnmination. Artists, regardless of race, color, creed, national origin,
sex, or age, are eligible for consideration.

(¢) Community Participation. The community surrounding the future facility
participates in the selection process. This could include all Jevels of
participation, inctuding supplying information, attending panel meetings, and
being voting members of the panel. The extent and type of participation
should be determined by the cornmissioning entity and be appropriate to both
the project and the community. '

(d) Selection. Selection of art works or artists, or both, recornmended to the
recipient is determined by a panel of art and design professionals that may
include, but peed not be limited to, art administrators, artists, curators, and
architects, and may inclunde members of the community.

Cnteria for Art in Federally Assisted Transit Projects. When artists are involved
in the planning and design of transit projects and/or when individual works of art
are commissioned, the following should be considered:

(a) Quality. Quality of the art or design,
(b) Effect. Impact on the public,

(c) Relationship. Connection to the site or the adjacent community, or both; art
that relates, in form or suhstance, to the cultures, people, natural or built
surroundings, ot history of the area in which the project is located,
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(d) u1t 111§y Appropnateness for the site, including safety and scale,

(¢) Resilience. Durability of materials and fabdcation,

(f) Indestructibility. Resistance to vandalism, and
(g) Preservation. Minimum maintenance.

Compensation of Artists. Artists may be paid a fixed fee or an hourly wage with a
cap, similar to other FTA standard fees or wages for procurement of design
professional services, in addition to other federally approved costs that may be
recognized under the contract.

Prohibition. Artistic undertakings that promote specific private or corporate
business interests are ineligible for FTA funding.

h. Architectural Engineering (A&E) and Related Services—Special Requirements.

Federal Jaws and regulations impose the following requirements on A&E and related
procurements:

(D

@

Qualifications-Based Requirements. For projects related to or leading to
construction, an FTA recipient must use the qualifications-based procurement
procedures of 40 U.S.C. Chapter 11 (“Brooks Act” procedures) when contracting
for A&E services and other services described in 49 U.S.C. Section 5325(b),
which include program management, construction management, feasibility studies,
preliminary engineering, design, arc}utecmral, engineering, surveying, mapping, or
related services.

Relation to Construction. The nature of the services to be performed and its
relationship to construction, not the nature of the prospective contractor,
determines whether qualifications-based procurement procedures may be used.

(a) Purpose of Services. FTA has long administered the requirement for using
qualifications-based procurement procedures for selection of contractors that
perform A&E services, generally associated with the construction, alteration,
or repair of real property. FTA interprets 49 U.S.C. Section 5325(b) to
authorize the use of qualifications-based procurement procedures only for
those services that directly support or are directly connected or related to
construction, alteration, or repair of real property. FTA’s interpretation of
49 U.S.C. Section 5325(b) is consistent with typical Federal policies
implementing the “Brooks Act,” 40 U.S.C. Section 1102, which limits
qualifications-based procurement procedures to research, planning,
development, design, construction, alteration, or repair of real property. Thus
if services, such as program management, feasibility studies, or mapping, are
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(b)

(c)

not directly in support of, directly connected to, or directly related to, or lead
to construction, alteration, or repair of real property, then the recipient may
not use qualifications-based procurement procedures to select the contractor
that will perform those services.

Requirements in the Context of a Construction Project. A project involving
construction (including an ITS project) does not always require the use of
qualifications-based procurement procedures. Whether qualifications-based
procurement procedures may be used depends on the actual services to be
performed in connection with the construction project. For example:

1 End Products Used in Construction. The design or fabrication of message
signs, signals, and movable barriers that will become off-the-shelf items or
will be fabricated and delivered as final end products for installation in an
FTA assisted construction project, including an (ITS) construction project,
are not services for which qualifications-based procurement procedures
may be used.

(13

Services Related to Design of Construction Projects. In contrast, services
of a program manager, project designer, construction manager, or enginesr
in which the contractor would select the finished products to be acquired
for an FTA assisted construction project are services for which
qualifications-based procurement procedures must be used.

(9%

Actual Construction. The actual construction or improvement to the real
property to be used in an FTA assisted construction project, however, are
not services for which qualifications-based procurement procedures may
be used.

Type of Contractor Not Determinative. The nature of the firm performing the
services does not determine whether it will be selected through the use of
qualifications-based procurement procedures. For example, if a well-known
A&E fitn offers to provide mapping services not related to construction,
alteration, or repair of real property, the recipient may not use qualifications-
based procurement procedures to evaluate that contractor’s offer. In contrast,
if a firm that does not generally provide A&E services offers to provide
mapping services that are directly in support of, directly connected to, or
directly related to or lead to construction, alteration, or repair of real property,
the recipient must evaluate that offer using qualifications-based procurement
procedures.

(3) Eguivalent State Law. SAFETEA-LU also divided the former 49 U.S.C.

Section 5325(b) by separating procurement requirements for FTA assisted A&E
services from audit requirements for FTA assisted A&E services. As amended by
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the SAFETEA-LU Technical Corrections Act, 49 U.S.C. Section 5325(b)(1)
requires A&E services to be prociired using either “Brooks Act” procedures or an
equivalent qualifications-based requirement adopted by a State before

August 10, 2005.

(4) Special Requirements for Indirect Cost Rates. In addition, SAFETEA-LU
amended 49 U.S.C. Section 5325 to require the acceptance of FAR indirect cost
rates for applicable one-year accounting periods if those rates are not currently in
dispute. After the indirect cost rates are accepted as required, the recipient must
use those indirect cost rates for contract estimates, negotiation, administration,
reporting, and payments, with administrative or de facto ceiling limitations. See,
49 U.S.C. Section 5325(b)(2) and subparagraph 2.j(2)(c) of this Chapter.

i. Construction—Special Reguirements. The following Federal laws and regulations
impose requirements that may affect FTA assisted construction projects:

(1) Bonding. The Common Grant Rules require bonds for all construction contracts
exceeding the simplified acquisition threshold (see, Chapter 11, Subsection
3. b)unless FTA determines that other arrangements adequately protect the Federal
interest. FTA’s bonding policies are as follows:

(2) Bid Guarantee. Both FTA and the Common Grant Rules generally require
each bidder to provide a bid guarantee equivalent to 5 percent of its bid price.
The “bid guarantee” must consist of a firm commitment such as a bid bond,
certified check, or other negotiable instrument accompanying a bid to ensure
that the bidder will honor its bid upon acceptance.

(b) Performance Bond. Both FTA and the Common Grant Rules generally
require the third party contractor to obtain a performance bond for 100 percent
of the contract price. A “performance bond” is obtained to ensure completion
of the obligations under the third party contract.

(¢) Payment Bond. The Common Grant Rules generally require the third party
contractor to obtain a standard payment bond for 100 percent of the contract
price. A ‘“payment bond” 13 obtained to ensure that the contractor will pay all
people supplying labor and material for the third party contract as required by
law. FTA, however, has determined that payment bonds in the following
amounts are adequate to protect FTA’s interest and will accept a Jocal bonding
policy that meets the following minimums:

1 Less Than §1 Million. Fifty percent of the contract price if the contract
price 1s not more than $1 million,
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2 More Than §1 Million but Less Than $5 Million Forty percent of the
contract price if the contract price ig more than $1 million but not more
than £5 mallion, or

3 Mo Than 35 Million. Tweo and one half mallion dollars if the contract
price is more than §5 milbon.

{d) Acceptsble Sureties. The Common Grant Rule for non-govermmental

(&)

()

recipients requires the non-govermmental recipient to obtain constructhion
bonds from companies holding certificates of authority as acceptable sureties
under Department of the Treasury regulanons, “Surety Compames Doing
Buginess with the United States,” 31 CFR Part 223, For & current list of
approved sureties, see Department of the Treasury's Listing of Approved
Sureties (Department Circular 370), http://fms. tréas. gov/cS5T0/e570. hitml.
FTA encourages sach governmential recipient to require similarly acceptable
sureties.

Reduced Bondine, FTA recognizes that bonding costs can be expensive.
FTA will aceept a local bonding policy that conforms to the minirmung
described in this subparagraph 2.b(1) of thas Chapter, FTA reserves the nght
b epprove bonding amounts that do not conform to these minimums 1f the
local bonding policy adequately protects the Federal interest. A resipient that

‘wishes to adop! less smingent bonding requirements, for s specific class of

projects, or for a particular project should submit its policy and rationale to the
Remonal Adminmistrator for the regon admimstening the project

Excessive Bopding Complisnce with State and local bonding policies that
are greater than FTA's bopding requirements do pot require FTA spproval
FTA recognizes that in some situabions bond requirements can be usefnd if the
recipient has & material risk of logs becanse of a failure of the prospective
contractor. This is particularly so if the risk results from the Lkelihood of the
contractor’s bankruptey or financial failure when the work is partially
completed. Nevertheless, if the recipient’s “excessive bonding™ requirements
would viclate the Common Grant Rules as restrictive of competition, FTA
will not provide Federal assistance for procurements encumbered by those
requirements. Consequently, if the recipient’s bonding policies far exceed
those described in this subsection, FT A remunds the reapient that of may Gnd
it useful o submrt its policy and rationale to the Reponal Admimsrator for
the region administering the project.

() Seismic Safety. The recypent must include sersmie safety provisions in its third
party contracis for the construction of new bunldings or addibons to existing
buildings as required by 42 U.S.C. Sectons 7701 ef seg., and DOT regulations,
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“Seismic Safety,” 49 CFR Part 41 at Sections 41.117 and 41.120, implementing
the Earthquake Hazards Reduction Act of 1977, as amended, 42 U.S.C. Sections
7701 et seq.

Value Engineering. The Common Grant Rule for governmental recipients
encourages them to use value engineering provisions in coatracts for construction
projects, and cautions that value engineering can be a pre-requisite for some
Federal assistance awards. FTA generally will not approve a New Starts grant
application for final design funding or a full funding grant agreement until value
engineering is complete. It is important to note that some contractual
arrangements (for example, design-build contracts) may inherently include value
englaneering. When this is the case, FTA does not require separate value
engineenng proposals, contract changes, or other processes. From a procurement
view, the concept of value engineering is more important than the form it takes.

Equal Employvment Opportumity. The Common Grant Rules require that third
party construction contracts include provisions ensuring compliance with DOL
regulations, “‘Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor,” 41 CFR Chapter 60, which
implement Executive Order No. 11246, “Equal Employment Opportunity,”
September 24, 1965, as amended by Executive Order No. 11375, “Amending
Executive Order No. 11246 Relating to Equal Employment Opportunity,”
October 13, 1967.

Prevailing Wages. Under 46 U.S.C. Section 5333(a), Davis-Bacon Act prevailing
wage protections apply to laborers and mechanics employed on FTA assisted
construction, alteration, ot repair projects. The Commeon Grant Rules require third
party contracts for construction, alteration, or repair at any contract tier exceeding
32,000 to include provisions requiring compliance with the Davis-Bacon Act,

40 U.S.C. Sections 3141 ef seq., and implementing DOL regulations “Labor
Standards Provisions Applicable to Contracts Governing Federally Financed and
Assisted Construction,” 29 CFR Part 5. The Davis-Bacon Act requires that
contractors pay wages to laborers and mechanics at a rate not less than the
minimum wages specified in the wage determination made by the Secretary of
Labor. The Davis-Bacon Act also requires contractors to pay wages not Jess than
once a week. The recipient must include a copy of the current prevailing wage
determination issued by DOL in each contract solicitation and must condition
contract award upon the acceptance of that wage determination. These
requirements are in addition to the separate Wage and Hour Requirements
addressed in paragraph 2.¢(1) of this Chapter IV.

Anti-Kickback. Section 1 of the Copeland “Anti-Kickback™ Act, at 18 U.S.C.
Section 874, prohibits anyone from inducing, by any means, any person ermployed
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(8)

)

on construction, prosecution, completion, or repair of a federally assisted building
or work, to give up any part of his or her compensation to which he or she is
otherwise entitled. Section 2 of that Act, at 40 U.S.C. Section 3145, as amended,
and implementing DOL regulations, “Contractors and Subcontractors on Public
Building or Public Work Financed in Whole or in part by Loans or Grants from the
United States,” 29 CFR Part 3, impose record keeping requirement on all third
party contracts for construction, alteration, or repair exceeding $2,000. The
Common Grant Rules also require provisions for compliance with the Copeland
“Anti-Kickback™ Act, as amended, and implementing DOL regulations.

Construction Safety. The Common Grant Rules require provisions to ensure
safety at construction sites so that no laborer or mechanic shall be required to work.
in surroundings or under working conditions that are unsanitary, hazardous, or
dangerous as prohibited by the safety requirernents of Section 107 of the Contract
Work Hours and Safety Standards Act, 40 U.S.C. Section 3704, and its
implementing DOL regulations, “Safety and Health Regulations for Construction,”
29 CFR Part 1926. Notably, Section 4104(c) of the Federal Acquisition
Streamlining Act of 1994, 40 U.S.C. Section 3701(b)(3)(A)(iii), increased the
threshold for construction safety protections to $100,000 from $2,000 as set forth
in the Common Grant Rules, so that a federally assisted construction contract must
exceed $100,000 before these construction safety requirements apply to that
contract.

Labor Neutrality. Executive Order No. 13502, “Use of Project Labor Agreements
for Federal Construction Projects,” February 6, 2009, rescinds Executive Order
No. 13202, “Preservation of Open Competition and Governmment Neutrality
Towards Government Contractors’ Labor Relations on Federal and Federally
Funded Construction Projects,” February 17, 2001, as amended by Executive
Order No. 13208, April 6, 2001, 41 U.S.C. Section 251 note. Consequently, a
recipient may now require-the use of a project labor agreement (PLA) in its third
party contract, and a third party contractor or subcontractor may continue to use a
PLA should it choose to do so.

Preference for U.S. Property—Buy America. For any FTA assisted project having
third party construction contracts exceeding $100,000, FTA’s Buy America law
and regulations require the third party contractor to provide property produced or
manufactured in the United States for use in the construction project that the
recipient acquires, unless FTA has granted a waiver authorized by those
regulations. If FTA funds are used for the project, Buy America requirements
apply to all third party procurement contracts under the project irespective of
whether a recipient decides to fund a discrete part of the project without FTA
funds. Only if an activity is outside the FTA project and is financed entirely
without funds to which FTA’s Buy America regulations would apply may the




Page IV-30

PTA C 4220.1F

11/01/2008
Rev. 1, 04/14/2009
Rev. 2, 07/01/2010
Rev. 3, 02/15/201)

recipient disregard FTA’s Buy America requirements. FTA cautions that its Buy
Athérica regulations are complex and different from the Federal “Buy American
Act” regulations in the Federal Acguisiion Regulation(FAR) at 48 CFR Chapter |,
Subchapter D, Part 25, Subparis 23.1 and 25.2.

Property that the contractor acquires to perform its constriction activities for the
Tecipient, such as tools, machinery, and other equipment or facilities, 1s not
covered by FTA's Buy America requirernents unless the recipient intends to take
possession of that property upon completion of the project. Thus, if a thurd party
contractor 1§ acquinng property for its general inventory of equipruent or faciliies
to conduct its overall business affairs, the recipient may enter the cost of that
acquisition into its calewlations of overhead amounts applicable to the FTA
assisted project irrespective of whether that property would comply with FTA's
Buy America regulations.

(10) Accessibitity. Facilities to be used in public transportation service must comply

with 42 U.S.C. Sections 12101 er seq.; DOT regulations, “Transportation Services
for Individuals with Disabilities (ADA),” 49 CFR Part 37; and Joint ATBCBDOT
regulations, "Amenicans with Disabiliies (ADA) Accessibility Specifications for
Transporiabion Vehicles,” 36 CFR Part 1192 and 49 CFR Part 38. Notably, DOT
incorporated by reference into Appendix A of its regulations at 43 CFR Part 37 the
ATBCB’s “Armeticans with Disabilities Act Accessibility Guidelines" (ADAAG),
revised July 2004, which include accessibility gnidelines for buildings and
facilities. DOT also added specific provisions to Appendix A of 49 CFR Part 37
modifying the ADAAG, with the result that boildings and facibities must comply
with both the ADAAG and the DOT amendments.

§.  Research Development, Demonstration, Deployment, and Special Studies—Special

Requirements. Procurements of research-type services can involve circumstances that
bring special Federal requirements into effect. Among these are:

(1) Patent Rights. Irrespective of the status of the recipient, subrecipient, or third

party contractor (for example, a large business, small business, State government,
State instrumentality, local government, Indiag tribe, non-profit organization,
institution of higher education, individual, and so forth) the Common Grant Rules
Tequire provisions consistent with Department of Commerce regulations, “Rights
to Inventions Made by Nomprofit Organizations and Small Business Firms,”

37 CFR Part 401 (implementing the Bayh-Dole Act, 35 U.S.C. Sections 200 et
seq.), unless the Federal Governrnent requires otherwnise. Except in the case of an
“other agreement” in which the Federal Government has agreed to take more
limited rights, the Federal Government is entitled to 8 non-exclusive, royalty free
license to use the resulting invenbon, or patent to the invention, for Federal
Govemment purposes.
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(2)

€)

(4)

Rights in Data. In general, FTA does not seek greater rights in data or copyright
than described in the Common Grant Rules when it provides FTA capital
assistance to support acquisitions. But when FTA provides Federal assistance to
support the costs of a research, development, demonstration, or a special studies
project, FTA generally seeks sufficient rights in the data developed so that the
resulting data can be made available to any FTA recipient, subrecipient, third party
contractor, or third party subcontractor. FTA’s general purpose in providing
Federal assistance for a research, development, demonstration, or special studies
project is to increase transportation knowledge, rather than limit the benefits of the
project to project participants. Therefore, unless FTA determines otherwise in
writing, FTA expects the following conditions to apply to rights in data
requirements for FTA assisted research, development, demonstration, or special
studies projects.

(2) Publication Restrictions. Except for its own internal use, the FTA Master
Agreement provides that neither the recipient nor the third party contractor
may publish or reproduce subject data in whole or in part, or in any manner or
form, without the advance written consent of the Federal Government, unless
the Federal Government has released or approved the release of that data to
the public. These restrictions do not apply to an institution of higher
education.

(b) Distribution of Data. Except for contracts for adaptation of automatic data
© processing equipment or data provided in support of an FTA capital project,

each recipient and third party contractor must agree that, in addition to the
rights in data and copyrights that it must provide to FTA under the Common
Grant Rules, FTA may make available to any FTA recipient, subrecipient,
third party contractor, or third party subcontractor, either FTA’s license in the
copynight to the subject data or a copy of the subject data. If, for any reason,
the project 1s not completed, all data developed under the project is expected
to be delivered as FTA may direct.

In certain circumstances, however, FTA may determine that it is in the public
interest to take only those rights in data identified in the Common Grant Rules.

Export Control. If data developed in the course of a third party contract is subject
directly or indirectly to U.S. Export Control regulations, that data may not be
exported to any countries or any foreign persons, without first obtaining the
necessary Federal license or licenses and coruplying with any applicable
Department of Commerce, Export Administration Regulations, 15 CFR Part 730.

Protection of Human Subjects. A third party contractor providing services
involving the use of human subjects must comply with the National Research Act
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at 42 U.S.C. Sections 289 et seq., and DOT rcgulatlons “Protection of Human

Subjects,” 49 CFR Part 11.

Protection of Animals. A third party contractor providing services involving the
use of animals must comply with the Animal Welfare Act, 7 U.S.C. Sections 2131
et seq., and Department of Agriculture regulations, “Animal Welfare,”

9 CFR Subchapter A, Parts 1, 2, 3, and 4.

k. Audit Services. In general, the procedures of this circular apply to the acquisition of
audit services financed with FTA assistance. The following considerations, however,
are especially important in procurements of audit services:

@

@

Single Audit Act. Each recipient that spends $500,000 or more in Federal awards
in a single year must obtain an andit as required by the Single Audit Act of 1984,
as amended, 31 U.S.C. Sections 7501 ef seq., and must ensure compliance with
OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit
Organizations,” as revised.

(2) Organizational Conflicts of Interest. The auditor selected must be
independent of the recipient.

(b) Eligibility of Costs. The recipient may charge the costs for audits required by
the Single Audit Act to its project as direct or indirect costs as permitted by
applicable Federal Cost Principles. A recipient that spends less than $500,000
in Federal awards 1n a single year is not required to obtain this-andit. Nor may
a recipient spending less than $500,000 in Federal awards in a single year
finance the costs of such an audit with Federal assistance.

Other Project Audits. Before procuring audit services for a specific contract or
project, the rectpient should be aware of the following:

(a) Organizational Conflicts of Lntereét. In general, the recipient must select an
auditor that is independent of the third party contractor to be audited.

(b) Venfication of Indirect Costs. Federal verification of a contractor’s indirect
cost rates, such as provisional overhead (burden) and General &
Administrative (G&A) rates, may be required. To the extent possible,
relevant information avajlable through undisputed audits of the contractor by
other recipients should be used.

(c) Duplication of Services. To prevent duplication and ensure the eligibility of
particular audit services for Federal participation, a recipient seeking a third
party contract andit should contact FTA before undertaking or contracting for
the audit. This is particular]ly important in connection with the procurement of
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(d)

A&E services, because 49 U.S.C. Section 5325(b)(2) requires that FAR Part
31 cost principles be used to audit A&E confracts. In addition, 49 U.S.C.
Section 5325(b)(2) requures the recipient and its A&E contractors and
subcontractors to accept indirect cost rates established under FAR cost
principles if those rates are not under dispute. Thus, the recipient should not
obtain duplicative audits because they are likely to produce disparate indirect
cost rates and the costs of those audits may be ineligible for Federal
assistance. Accordingly, FTA recommends that the recipient seek guidance
from the cognizant Federal anditor or agency that approved the third party
contractor’s indirect cost rates before entering into contracts for audits.

Obtaining Indjrect Cost Rates. Recipients and third party contractors may
obtain indirect cost rates based on FAR cost principles from the following
sources:

1 Governmental Entities. Government entities may obtain indirect cost rates
through negotiations with OMB. See, OMB Guidance for Grants and
Agreements, “Cost Principles for State, Local, and Indian Tribal
Governments (OMB Circular A-87),” 2 CFR Part 225, App. E, “State and
Local Indirect Cost Rate Proposals.”

1351

Indian Tribes. Indian tnbes may obtain indirect cost rates with the
Department of the Interior. See, OMB Guidance for Grants and
Agreements, “Cost Principles for State, Local, and Indian Tribal
Govemments (OMB Circular A-87),” 2 CFR Part 225, App. E, “State and
Local Indirect Cost Rate Proposals.”

(O8]

Educational Institutions. Educational institutions may obtain facilities and
administrative rates (indirect cost rates) from the Department of Health
and Human Services (HHS) or the Department of Defense's Office of
Naval Research (DOD), usnally depending on which of the two agencies
(HHS or DOD) has provided more funds to the educational institution for
the most recent three years. See, OMB Guidance for Grants and
Agreements, “Cost Principles for Educational Institutions (OMB Circular
A-21),” 2 CFR Part 220, App. A, “Principles for Determining Costs
Applicable to Grants, Contracts, and Other Agreements With Educational
Institutions.”

|-

Non-Profit Entities. Non-profit entities may obtain indirect cost rates
from the Federal agency with the largest dollar value of awards with an
organization, unless different arrangements are agreed to by the agencies
concerned. See, OMB Guidance for Grants and Agreements, “Cost
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Principles for Non-Profit Organizations (OMB Circular A-122),” 2 CFR
Part 230, App. A, “General Principles.”

Private For-Profit Entities. Private for-profit entities may obtain indirect
cost rates from the Defense Contract Audit Agency. See, the DCAA Web
site: http://www.dcaa.mil.

A

(e) Eligibility of Costs. Costs of third party contract audits and proposal
evaluations are eligible for reimbursement by FTA as a direct or indirect
charge as permitted by applicable Federal cost principles. FTA reserves the
right to disallow payments for duplicative audit charges.
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V. CHAPTER V

SOURCES

A recipient will often have several sources from which to acquire the property and services it
needs as described below:

1.

FORCE ACCOUNT. As used in this circular, “force account” means the recipient’s own
Jabor forces and equipment. The use of force account labor is a project management
function, rather than a procurement and contract administration function, except in the
general sense of the recipient’s ability to perform work with its own forces rather than
contracting with another entity to acquire the property or services it needs, and the cost
implications of the recipient’s decision. Although rarely exercised, FTA’s grant or
cooperative agreement secures FTA the right to determine the extent to which Federal
assistance may be used to participate in force account costs. FTA’s concemn is to assure
that the recipient will have adequate technical capacity to perform the work it undertakes
reasonably economically and prudently. The third party contracting guidance of this
circular does not apply to a recipient’s use of its own forces to perform project work.

SHARED USE. The Common Grant Rule for governmental recipients encourages
recipients and subrecipients to enter into agreements for shared use of property and
services. FTA encourages non-governmental recipients to consider shared use if
economical and feasible.

. JOINT PROCUREMENTS. FTA uses the term “joint procurement” to mean a method of

confracting in which two or more purchasers agree from the outset to use a single
solicitation document and enter into a single contract with a vendor for delivery of property
or services in a fixed quantity, even if expressed as a total minimum and total maximum.
Unlike a State or local government purchasing schedule, a joint procurement is not drafted
for the purpose of accommodating the needs of other parties that may Jater want to
participate in the benefits of that contract.

a. Use Encouraged. The Common Grant Rules and FTA encourage recipients to procure
goods and services jointly with other recipients to obtain better pricing through larger
purchases. Joint procurements offer the advantage of being able to obtain goods and
services that may match each participating recipient’s requirements better than those
likely to be available through an assignment of another recipient’s contract rights. If
economical and feasible, FTA also parficipates in the costs of joint procurements by
non-governmental recipients.

b. All FTA and Federal Requirements Apply. When obtaining goods or services in this
manner, recipients participating in the joint procurement must ensure compliance with
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all applicable FTA and Federal requirements and include all required clauses and
certificabions in the joint solicitation and contract documents.

4. STATE OR LOCAL GOVERNMENT PURCHASING SCHEDULES OR PURCHASING
CONTRACTS. FTA uses the term ‘‘state or local government purchasing schedunle” to
mean an arrangement that a State or local government has established with several or many
vendors 1n which those vendors agree to provide essentially an option to the State or local
government, and its subordinate government entities, to acquire specific property or
services in the future at established prices. These arrangements are somewhat similar to
the General Services Administration’s (GSA) Cooperative Purchasing Program available
for Federal Government use. If the State or local government wishes to permit others to
use its schedules, the State or local government might seek the agreement of the vendor to
provide the listed property or services to others with access to the schedules, or 1t may
permit the vendor to determine whether or not it wishes to do so.

a. Use Encouraged. The Common Grant Rule for governmental recipients encourages
recipients and subrecipients to enter into State and local intergovernmental agreements
for procurements of property or services. If so permitted by State or local authorities, a
non-governmental recipient may also use State and local sources of property and
services.

b. All FTA and Federal Requirements Apply. When obtaining property or services in this
manner, the recipient must ensure all Federal requirements, required clauses, and
certifications (including Buy America) are properly followed and included, whether in
the master intergovernmental contract or in the recipient's purchase document. One
way of achieving compliance with FTA requirements is for all parties to agree to
append the required Federal clauses in the purchase order or other docurnent that
effects the recipient’s procurement. When buying from these schedules, the recipient
should obtain Buy America certification before entering into the purchase order. If the
product to be purchased is Buy America compliant, there is no problem. If the product
is not Buy America compliant, the recipient will need to obtain a waiver from FTA
before proceeding.

5. FEDERAL EXCESS AND SURPLUS PROPERTY. The Common Grant Rule for
governmental recipients encourages recipients to use Federal excess and surplus property
managed by GSA when feasible and economical rather than procunng new property. The
GSA Federal Property Management Regulations, 41 CFR Parts 101-42 through 101-46,
101-48, and 101-49 govern the eligibility of recipients and subrecipients, as well as others,
to acquire supplies and services through GSA’s personal property utilization and disposal
programs.

6. EEDERAL SUPPLY SCHEDULES. A recipient must be specifically authorized by
Federal law before it may use a GSA Federal Supply Schedule.
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a. Full Use of Federal Supply Schedules. Appendix B of GSA Order ADM 4800.2E,
“Eligibility to Use GSA Sources of Supply and Services,” explains that FTA recipients
eligible for full use of GSA Schedules are limited by the Federal Property and
Administrative Services Act of 1949, as amended, at 40 U.S.C. Section 502(a)(3) to the
Washington Metropolitan Area Transit Authority and the District of Columbia
Department of Mass Transportation. The Government of American Samoa, the
Govemment of Guam, Virgin Islands Department of Public Works, and the
Commonwealth of the Northern Marianas are sumilarly authorized access to GSA
schedules by 48 U.S.C. Section 1469e.

b. Limited Use of Federal Supply Schedules. Federal laws authorize State and Local
Governments (including institutions of higher education) to use Federal Supply
Schedules to acquire information technology (IT) and to purchase products and services
to facilitate recovery from a major disaster. In both circumstances, GSA defines the
term “State and Local Government” broadly to include many FTA governmental
recipients and others as follows:

The States of the United States, counties, municipalities, cities, towns,
townships, tribal governments, public authorities (including public or
Indian housing agencies under the United States Housing Act of 1937),
school districts, colleges, and other institutions of higher education,
council of governments (incorporated or not), regional or interstate
government entities, or any agency or instrumentality of the preceding
entities (including any local educational agency or institution of higher
education), and including legislative and judicial departments.

GSA has determined that the term “State and Local Government” does not include
“contractors, or grantees, of State or local governments.” Nevertheless, under the

GSA Cooperative Purchasing Program, State and local governmental entities (including
mstitutions of higher education) receiving Federal assistance, either as an FTA recipient
or subrecipient, are eligible users by virtue of conforming to the definition of State or
local government entities; the source of funding for these entities is irrelevant.

(1) Information Technology. Section 211 of the E-Government Act of 2002,
40 U.S.C. Section 502(c)(1), authorizes “State and local governments,” within
limits established by law, to acquire IT of various types through GSA’s
Cooperative Purchasing Program, Federal Supply Schedule 70.

(2) Major Disaster or Emergencv Recovery. Since February 1, 2007, Section 833 of
the John Wamer National Defense Authorization Act for Fiscal Year 2007,
Public Law 109-364, amended 40 U.S.C. Section 502(d), to authorize State and
local government enfities to use any GSA Federal Supply Schedule to acquire
property and services in advance of a major disaster declared by the President of
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the United States, as well as in the aftermath of an emergency event. The State or
Jocal governmeént is then tesponsible for ensuring that the property or services
acquired will be used for recovery. More information about major disaster and
emergency recovery acquisition is available at GSA’s Web site:
http://www.gsa.gov/Portal/gsa/ep/contentView.do?faq=yes&pageTypeld=819
9&contentld=22410&contentType=GSA_OVERVIEW.

(3) Local Preparedness Acquisition. Section 2 of the Local Preparedness Acquisition
Act, Pub. L. 110-248, June 26, 2008, amended 40 U.S.C. Section 502(c) by adding
paragraph (2) authorizing “State and local governments” within limits established
by law, to acquire Jaw enforcement, security and certain related items of various
types through GSA’s Cooperative Purchasing Program Federal Supply
Schedule 84 or any amended or later version of that Federal supply classification
group. Information about cooperative purchasing is available at GSA’s Web site:
http://www.gsa.gov/Portal/gsa/ep/channelView.do?pageTypeld=8199&channe
IPage=%252Fep%252Fchannel%252FgsaOverview.jsp&channelid=13528.

All FTA and Federal Requirements Apply. When using GSA schedules to acquire
property or services in this mauner, the recipient must ensure all Federal requirements,
required clauses, and certifications (including FTA’s Buy America requirements) are
properly followed and included, whether in the master intergovernmental contract or in
the recipient's purchase document. One way of achieving compliance with FTA
requirements is for all parties to agree to append the required Federal clauses in the
purchase order or other document that effects the recipient’s procurement. When
buying from these schedules, the recipient should obtain an FTA Buy America
certification before entering into the purchase order. If the property to be purchased is
Buy Amenca compliant under FTA regulations, the recipient may proceed with its
acquisition. If the property is not Buy America compliant under FTA standards, the
recipient will need to obtain a waiver from FTA before proceeding.

Competition and Price Reasonableness. When nsing GSA schedules to acquire
property or services, a recipient will have fulfilled the Common Grant Rules’
competition requirements if it seeks offers from at least three sources. FTA expects a
recipient using a price published on a GSA schednle to consider whether the GSA price
is reasonable. The recipient may also seek a lower price than that published on the
GSA schedules.

7. EXISTING CONTRACTS. Occasionally, a recipient may find it advantageous to use

existing contract rights. As used in this circular, “existing contract’” means a contract that,
when formed, was intended to be limited to the original parties thereto, and does not
include State or local government purchasing schedules or purchasing contracts as
discussed in sections 4, 5, and 6 of this Chapter.
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a. Permissible Actions. Within the conditions set forth below, FTA permits a recipient to
use existing contract rights held by another recipient:

(1) Exercise of Options. A recipient may use contract options held by another
recipient with the following limitations:

(a)

(b)

Consistency with the Underlying Confract. FTA expects the recipient to
ensure that the terms and conditions of the option it seeks to exercise are
substantially similar to the terms and conditions of the option as stated in the
original contract at the time it was awarded.

Price. The recipient may not exercise an option unless it has determined that
the option price is better than prices available ia the market, or that when it
intends to exercise the option, the option 1s more advantageous.

Awards Treated as Sole Source Procurements. The following actions
constitute sole source awards:

1 Failure to Evaluate Options Before Awarding the Underlving Contract. If

a contract has one or more options and those options were not evaluated as
part of the onginal contract award, exercising those options after contract
award will result in a sole source award.

Negotiating a Lower Option Price. Exercising an option after the recipient

has negotiated a lower or higher price will also result in a sole source
award unless that price can be reasonably determined from the terms of
the onginal contract, or that price results from Federal actions that can be
reliably measured, such as changes in Federal prevailing labor rates, for
example.

[\

In the circumstances described in this paragraph, FTA assistance may be used
to support a sole source award only if that award can be justified under FTA’s
third party contract standards for sole source awards.

(2) Assignment of Contract Rights. FTA expects the recipient to limit its

procurements to the amount of property and services required to meet its
reasonably expected needs without adding excess capacity simply for the purpose
of assigning contract nights to others at a later date. FTA expects the recipient to
be able to justify the quantities it procures. Having written statements of its
anticipated material requirements in the recipient's contract files may prove
belpful.

For example, if the supplies or services were solicited, competed, and awarded
through the use of an indefinite-delivery-indefinite-quantity (IDIQ) coptract, the
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solicitation and also the contract award are expected to contain both a minimum
and maxjmum quantity that represent the recipient’s reasonably foreseeable needs.
The establishment of State or local government purchasing schedules intended to
be available for future use as discussed in section 4 of this Chapter, however, are
not usually financed with FTA assistance. FTA assistance would be used to
acquire property or services listed on such a contract only to the extent needed for
public transportation purposes.

Nevertheless, a recipient may find that it has madvertently acquired contract rights
In excess of its needs. The recipient may assign those contract rights fo other
recipients if the original contract contains an assignability provision that permits
the assignment of all or a portion of the specified deliverables under the terms
originally advertised, competed, evaluated, and awarded, or contains other
appropriate assignment provisions.. Some refer 1o this process as “piggybacking.”

(a) Acquisition Through Assigned Confract Rights. Although FTA does not
encourage the practice, a recipient may find it useful to acquire contract rights
through assignment by another recipient. A recipient that obtains contractual
rights through assignment may use them after first determining that the
original contract price remains fair and reasonable, and the original contract
provisions are adequate for compliance with all Federal requirements. The
recipient need not perform a second price analysis if a price analysis was
performed for the original confract. However, FTA expects the recipient to
determine whether the contract price or prices originally established are still
fair and reasonable before using those rights. See, FTA’s “Best Practices
Procurement Manual” for further information about procurements through
assignment of another's contract nights. The recipient using assigned contract
rights is responsible for ensuring the contractor’s compliance with FTA's Buy
America requirements and execution of all the required Buy America
preaward review and post delivery review certifications. For further details,
please refer to FTA’s Pre-Award and Post-Delivery Handbook for buses and
railcars, which contain copies of those certifications. The recipient seeking to
use assigned contract rights will not usually be able to determine whether the
assigning recipient onginally procured unreasonably large quantities. Before
proceeding with the assignment, however, FTA does expect the recipient
seeking the assignment to review the onginal contract to be sure that the
quantities the assigning recipient acquired, coupled with the quantities the
acquiring recipient seeks, do not exceed the amounts available under the
assigning recipient’s contract.

(b) Alternatives to Assigned Contract Rights. Assignments limit a recipient’s
choices to specific property and services acquired o meet another recipient’s
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particular needs, and may be less suited fo the needs of the recipient seeking
the assignment. More desirable approaches may include:

1 Joint Procurements. Recipients should consider combining or “pooling”
their procurements to obtain better pricing. In general, joint procurements
are often more desirable than procurements through assignment becaunse
an assignment does not represent the combined buying power of more
than one purchaser at the time when prices are established. A joint
procurement may also offer the advantage of permitting the parties to
acquire property and services more closely responsive to each purchaser’s
material requirements than would be available through assignment of
existing contract rights. FTA cautions, however, that if two or more
parties jointly solicit and award an IDIQ contract, total minimum and
maximum quantities are expected to be stated in the solicitation and
contract,

N2

Intergovernmental Procurements. As discussed in sections 4, S, and 6 of
this Chapter, Federal, State, and local governmental resources may
provide aftractive procurement opportunities.

b. Impermissible Actions. A recipient may not use Federal assistance to finance:

(1) Improper Contract Expansion. A contract has been improperly expanded when it
includes a larger scope, greater quantities, or options beyond the original
recipient’s reasonably anticipated needs. A contract has also been improperly
expanded when excess capacity has been added primarily to permit assignment of
those contract rights to another entity. The Common Grant Rules require the
recipient to have procurement procedures that preclude the recipient from
acquiring property or services it does not need.

(2) Cardinal Changes. A significant change in contract work (property or services)
that causes a major deviation from the original purpose of the work or the intended
method of achievement, or causes a revision of contract work so extensive,
significant, or cumulative that, in effect, the contractor is required to perform very
different work from that described in the onginal contract, is a cardinal change.
Such practices are sometimes informally referred to as “tag-ons.” A change within
the scope of the contract (sometimes referred to as an “in-scope” change) is not a
“tag-on” or cardinal change.

(a) Identifving Cardinal Changes. Although FTA has provided additional
guidance in its Best Practices Procurement Manual, FTA has not developed a
finite list of acceptable contract changes. Recognizing a cardinal change to a
third party contract can be difficult. A cardinal change cannot be identified
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easily by assigning a specific percentage, dollar value, number of changes, or
other objective measure that would apply to all cases. .. _

Changes 1o Quantity. To categorize virtually any change in quantity as a
prohibited cardinal change (sometimes referred to as an “out-of-scope”
change) fails to account for the realities of the macketplace and unnecessarily
restricts a recipient from exercising reasonable freedom to make minor
adjustments contemplated fairly and reasonably by the parties when they
entered into the contract. The U.S. Supreme Court decision in -

Freund v. United States, 260 U.S. 60 (1922) supports FTA’s policy.

Tests. Among other things, customary marketing practices can influence the
determination of which changes will be “cardinal.” Other tests involve the
nature and extent of the work to be performed, the amount of effort involved,
whether the change was originally contemplated at the time the original
contract was entered into, or the cumulative impact on the contract’s quantity,
quality, costs, and delivery terms.

Rolling Stock. In the case of rolling stock, a major change in quantity or a
substitution of major end items not contemplated when competition for the
original award took place would generally be a cardinal change. Another
cardinal change would, at this time, include a change from a high-floor to a
Jow-floor vehicle. Changing an engine might result in a cardinal change
depending on the circumstances surrounding the project and whether a
compatible replacement could be obtained through competition. FTA,
however, considers changes to seating, fabrics, and colors, exterior paint
schemes, signage, and floor covering, and other similar changes to be
permissible changes.

Federal Procurement Standards. The broader standards applied in Federal
contracting practice reflected in Federal court decisions, Federal Boards of
Contract Appeals decisions, and U.S. Comptroller General decisions provide
guidance in determining whether a change would be treated as a cardinal
change. FTA does not imply that these Federal procurement decisions are
controlling. FTA intends to consider the collective wisdom within these
decisions in determining the nature of third party contract changes along the
broad spectrum between permissible changes and impermissible cardinal
changes. Other guidance can be found in FTA’s Best Practices Procurement
Manual and “Frequently Asked Questions” at the FTA Web site:
bttp://www.fta.dot.gov/funding/thirdpartyprocurement/grants_financing
_6039.html.
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FTA intends to monitor its recipients and oversight contractors to ensure that this
concept 1s well understood and uniformly applied. This approach pemmits greater
latitude but, because it requires analysis, it can sometimes require a greater knowledge
of Federal contracting practices. In any event, before attempting to change the terms of
its contract, the recipient should review the contract’s provisions to ensure that the
confract permits the change sought.

8. THE OPEN MARKET. The recipient will probably acquire most of the property and
services it needs through procurements in the open market. The next two chapters of this
circular will address proper procedures for conducting and administering such
procurements.
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VI.CHAPTER VI

PROCEDURAL GUIDANCE FOR OPEN MARKET PROCUREMENTS

1. COMPETITION REQUIRED. Except as permitted by Federal law or regulations, the
Common Grant Rules require a recipient of Federal assistance to use third party
procurement procedures that provide full and open competiion. The Federal Transit
Admnistration’s (FTA) enabling legislation at 49 U.S.C. Section 5325(a), also requires
an FTA recipient to conduct all third party procurements financed under 49 U.S.C.
Chapter 53 in a manner that provides full and open competition as determined by FTA.
The recipient may make third party contract awards on the basis of:

a. Solicitation by the Recipient. Compliance with the solicitation procedures described in
this Chapter will fulfill FTA requirements for “full and open competition.”

b. Unsolicited Proposals. A recipient may also enter into a third party contract based on
an unsolicited proposal, as defined in Chapter 1 of this circular, when authorized by
applicable State or local law or regulation. Receipt of an unsolicited proposal does not,
by itself, justify contract award without providing for full and open competition.
Unless the unsolicited proposal offers a proprietary concept that is essential to contract
performance, FTA expects the recipient to seek competition. To satisfy the
requirement for full and open competition, FTA expects the recipient to take the
following actions before entering into a contract resulting from an unsolicited proposal:

(1) Receipt. Publicize its receipt of the unsolicited proposal,

(2) Adequate Description. Publicize an adequate description of the property or
services offered without improperly disclosing proprietary information or
disclosing the originality of thought or innovativeness of the property or services
sought,

(3) Interest in the Property or Services. Publicize its interest in acquiring the property
or services described in the proposal,

(4) Adequate Opportunity to Compete. Provide an adequate opportunity for interested
parties to comment or submit competing proposals, and

(5) Contract Award Based on Proposals Received. Publicize its intention to award a
contract based on the unsolicited proposal or another proposal submitted in
response to the publication.

If it is impossible to describe the property or services offered without revealing
proprietary information or disclosing the oniginality of thought or innovativeness of the
property or services sought, the recipient may make a sole source award to the offeror.
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A sole source award may not be based solely on the unique capability of the offeror to
provide the specific property or services proposed.

Prequalification. Pregualification lists are most commonly used in procurements of
property involving lengthy evaluations needed to determine whether it satisfies the
recipient’s standards. The Common Grant Rule for governmental recipients permits a
recipient to prequalify people, firms, and property for procurement purposes under the
following standards:

(1) Lists. The recipient ensures that all prequalification lists it uses are current.

(2) Sources. The recipient ensures that all prequalification lists it uses include enough
qualified sources to provide maximum full and open competition.

(3) Qualification Periods. The recipient permits potential bidders or offerors to
qualify during the solicitation period (from the issuance of the solicitation to its
closing date). FTA, however, does not require a recipient to hold a particular
solicitation open to accommodate a potential supplier that submits property for
approval before or during that solicitation. Nor must a recipient expedite or
shorten prequalification evaluations of bidders, offerors, or property presented for
review during the solicitation period. '

Prequalification should not be confused with reviews of technical qualifications
that are an essential process in two-step procurements and qualifications-based
procurements, as discussed further in subsections 3.e and 3.f of this Chapter,
respectively.

2. SOLICITATION REQUIREMENTS AND RESTRICTIONS. The Common Grant Rules

require that each solicitation provide the following information:

a.

Description of the Property or Services. The solicitation and the contract awarded must
include a clear and accurate description of the recipient’s technical requirements for the
property or services 1o be acquired 1o a manner that provides for full and open
competition.

(1) What to Include. The description may include a statement of the qualitative nature
of the property or services to be acquired. When practicable, the recipient should
describe 1ts requirements in terms of functions to be performed or level of
performance required, including the range of acceptable characteristics or
minimum acceptable standards. The Common Grant Rules for governmental
recipients states that “Detailed product specifications should be avoided if at all
possible.” Both Common Grant Rules express a preference for performance or
functional specifications, but do not prohibit the use of detailed technical
specifications when appropriate.
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2)

(3)

(4

Quantities Limited to the Recipient’s Actual Needs. FTA limits Federal assistance
to the amount necessary to support the quantity of property or extent of services
the recipient actually needs at the time of acquisition. The recipient may not add
quantities or options to contracts solely to allow assignments at a later date. FTA
will not knowingly support the additional cost of contract rights to property or
services excess to the recipient’s immediate needs, even though the recipient may
assign its excess contract rights to others.

Brand Name or Equal. When it is impractical or uneconomical to provide a clear
and accurate description of the technical requirements of the property to be
acquired, a “brand name or equal” description may be used to define the
performance or other salient characteristics of a specific type of property. The
recipient must identify the salient characteristics of the named brand that offerors
must provide. When using a “brand name” specification, the recipient does pot
need to reverse-engineer a complicated part to identify precise measurements or
specifications in order to describe its salient characteristics. FTA’s “Best Practices
Procurement Manual,” (BPPM) contains additional tnformation on preparation of
specifications including examples with specific language.

Prohibitions. The Common Grant Rules prohibit solicitation requirements that
contain features that unduly restrict competition. FTA recipients are also
prohibited by 49 U.S.C. Section 5325(h) from using FTA assistance to support an
exclusionary or discriminatory specification. Some situations considered to be
tmpermissibly restrictive of competition include, but are not limited to, the
following, all of which are identified in one or both Common Grant Rules:

(2) Excessive Qualifications. Imposing unreasonable business requirements for
bidders or offerors.

(b) Unnecessary Experience. Imposing unnecessary experience requirements for
bidders and offerors.

(¢) Improper Prequalification. Using prequalification procedures that conflict
with the prequalification standards described in subsection 1.c of this Chapter.

(d) Retainer Contracts. Making a noncompetitive award to any person or firm on
a retainer contract with the recipient if that award is not for the property or
services specified for delivery under the retainer contract.

(e) Excessive Bonding. To encourage greater contractor participation in FTA
assisted projects, FTA does not require the recipient to impose bonding
requirements on its third party contractors other than construction bonding
specified by the Common Grant Rules and this circular for construction. FTA
discourages unnecessary bonding because it increases the cost of the contract
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and restricts competition, particularly by disadvantaged business enterprises.

- Bond companies exercise their discretion and assure their profits primarily by

declining to undertake excessive risks. Consequently many bidders have
limited “bonding capacity.” Unnecessary performance bonding requirements
reduce a prospective bidder’s or offeror’s capability to bid or offer a proposal
on bonded work. Small businesses with short histories may have particular
difficulty obtaining bonds as may be specified.

Nevertheless, even though bonding can be expensive, FTA recognizes that a
recipient might find bid, performance, or payment bonds to be desirable.
Because bonding requirements can limit contractor participation, FTA expects
the recipient’s bonding requirements to be reasonable and not unduly
restrictive. FTA, bowever, will not challenge State or local bonding
requirements as unreasonably restrictive of competition, even though they
might exceed Federal requirements. Nevertheless, if the recipient’s bonding
policies result in such “excessive bonding™ that it would violate the Common
Grant Rules as restrictive of competition. FTA will not provide Federal
assistance for those procurements. Thus if the recipient’s bonding policies far
exceed those described in this subparagraph or are permissible under State or
local Jaw, the recipient should obtain FTA’s written concurrence to ensure the
availability of Federal assistance for the project.

Brand Name Only. Specifying only a “brand name” product without allowing
offers of “an equal” product, or allowing “an equal” product without listing
the salient characteristics that the “equal” product must meet to be acceptable
for award.

In-State or Local Geographic Restrictions. Specifying in-State or local
geographical preferences, or evaluating bids or proposals in light of in-State or
local geographic preferences, even if those preferences are imposed by State
or local laws or regulations. In particular, 49 U.S.C. Section 5325(1) prohibits
an FTA recipient from limiting its bus purchases to in-State dealers.

- Exceptions expressly mandated or encouraged by Federal law include the

following:

1 Architectural Engineering (A&E) Services. Geographic Jocation may be a
selection criterion if an appropriate number of qualified firrs are eligible
to compete for the contract in view of the nature and size of the project.

3]

Licensing. A State may enforce its licensing requirements, provided that
those State requirements do not conflict with Federal law.

(98]

Major Disaster or Emergency Relief. Federal assistance awarded under
the Stafford Act, 42 U.S.C. Section 5150, to support contracts and
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agreements for debris clearance, distribution of supplies, reconstruction,
and other major disaster or emergency assistance activities permits a
preference, to the extent feasible and practicable, for organizations, firms,
and individuals residing or doing business primarily in the area affected by
a major disaster or emergency.

(h) Organizational Conflicts of Interest. Engaging in practices that result in
organizational conflicts of interest as prohibited by the Common Grant Rules:

(D)

1

()

Occurrence. An organizational conflict of interest occurs when any of the
following circumnstances arise:

a Lack of Impartiality or Impaired Objectivity. When the contractor 1s
unable, or potentially unable, to provide impartial and objective
assistance or advice to the recipient due to other activities,
relationships, contracts, or circumstances.

b Unequal Access to Information. The contractor has an unfair
competitive advantage through obtaining access to nonpublic
information during the performance of an earlier contract.

¢ Biased Ground Rules. During the conduct of an earlier procurement,

the contractor has established the ground rules for a future
procurement by developing specifications, evaluation factors, or
similar documents.

Remedies. FTA expects the recipient to analyze each planned acquisition
in order to identify and evaluate potential organizational conflicts of
interest as early in the acquisition process as possible, and avoid,
neutralize, or mitigate potential conflicts before contract award.

Restraint of Trade. Supporting or acquiescing in noncompetitive pricing

‘practices between firms or between affiliated companies. Questionable

practices would include, but not be limited to submissions of identical bid
prices for the same products by the same group of firmns, or an unnatural
pattern of awards that had the cumulative effect of apportioning work among a
fixed group of bidders or offerors.

() Arbitrary Action. Taking any arbitrary action in the procurement process.

b. Evaluation Factors. The solicitation must identify all factors to be used in evaluatin g

bids or proposais.
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c. Contract Type Specified. The recipient’s spcciﬁcaﬁons should state the type of
contract that will be awarded.- - .. ... .. . .

(1) Typical Contract Types. Contract types may include, but are not limited to, the
following:

)

(2)

(b)

Firm Fixed Price. A firm fixed price contract includes a price that remains
fixed irrespective of the contractor’s cost experience in performing the
contract. A firm fixed price contract may include an economic price
adjustment provision, incentives, or both.

Cost Reimbursement. A cost-reimbursement contract provides for payment of
the contractor’s allowable incurred costs, to the extent prescribed in the
contract. Allowable costs may include incentives if the recipient believes they
can prove helpful. Cost-reimbursement contracts are suitable for use only
when the uncertainties involved in contract performance do not permit costs to
be estimated with sufficient accuracy to use any type of fixed price contract.

Prohibited or Restricted Contract Types. ‘The Common Grant Rule for

governmental recipients provides more guidance on contract type than does the
Common Grant Rule for non-governmental recipients, which merely authorizes
the recipient to select the type of contract it will use (for example, fixed price, cost
reimbursement, purchase order, or incentive contract) if it is appropriate for the
particular procurement and promotes the best interests of the program or project
involved.

The following contract types are restricted or prohibited:

(2)

(b)

(©)

Cost Plus a Percentage of Cost—Prohibited. The Common Grant Rules
expressly prohibit the use of the cost plus a percentage of cost method of
contracting.

Percentage of Construction Cost—Prohibited. The Common Grant Rules
expressly prohibit the use of the percentage of construction cost method of
contracting. :

Time and Materials—Restricted. The Common Grant Rule for governmental
recipients permits the use of time and material contracts only:

1 When to Use. After determining that no other contract type is suitable;
and

N

Firm Ceiling Price. If the contract specifies a ceiling price that the
contractor may not exceed except at its own risk.
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FTA strongly encourages non-governmental recipients to use similar procedures.

d. Other Federal Requirements A ffecting the Property or Services to be Acquired. The
solicitation and resulting contract must identify those Federal requirements that will
affect contract scope and performance. See, Chapter IV, subsection 2.b of this circular,
and FTA’s latest Master Agreement for references to Federal requirements established
following publication of this circular.

e. Other Federal Requirements Affecting the Bidder or Offeror and the Contractor. The
solicitation and resulting contract must identify all Federal requirements that a bidder or
offeror must fulfill before and during contract performance. See, Chapter IV,
subsection 2.a of this circular and FTA’s latest Master Agreement that may reference
more Federal requirements.

f.  Award to Other Than the Low Bidder. If the recipient intends to reserve its right to
award to other than the low bidder or offeror, that information should be stated 1o the
solicitation document.

g. Rejection of All Bids or Offers. If the recipient intends to reserve its right to reject all
bids or offers, that inforrnation should be stated 1n the solicitation document.

3. METHODS OF PROCUREMENT. The recipient should use competitive procedure(s)
appropnate for the acquisition undertaken. The procedures used must comply with State
and local law as well as with Federal requirements. Federal restrictions vary with the type
of procurement method used. The following guidance is based on the requirements of the
Common Grant Rule for governmental recipients, supplemented by FTA policies that
address the needs of FTA recipients.

a Micro-Purchases. Consistent with the Federal Acquisition Regulation (FAR), FTA
considers micro-purchases to be those purchases of $3,000 or less.

(1) When Appropriate. If permitted by State and local law, the recipient may acquire
property and services valued at $3,000 or less without obtaining competitive
quotations. These purchases are exempt from FTA’s Buy America requirements
Davis-Bacon prevailing wage requirements, however, will apply to construction
contracts exceeding $2,000, even though the recipient uses micro-purchase
procurement procedures. FTA does not intend to imply that the recipient must
treat any purchase of $3,000 or less as a micro-purchase. The recipient may set
lower thresholds for micro-purchases in compliance with State and local law, or
otherwise as it considers appropnate.

(2) Procedures. The following procedures apply to micro-purchases:
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(2) Competition. The recipient should distribute micro-purchases equitably
among qualified suppliers.

(b) Prohibited Divisions. The recipient may not divide or reduce the size of its
procurement merely to come within the micro-purchase limit.

(c) Documentation. FTA’s only documentation requirement for mjcro-purchases
is a determination that the price is fair and reasonable and a description of
how the recipient made its determination. FTA does not require the recipient
to provide its rationale for the procurement method used, selection of contract
type, or reasons for contractor selection or rejection.

b. Small Purchases. The Common Grant Rule for governmental recipients authorizes
govemmental recipients to use relatively simple and informal small purchase
procedures as follows:

(1) When Appropriate. Small purchase procedures may be used to acquire services,
supplies, or other property valued at more than the micro-purchase threshold
(currently, $3,000) but less than the Federal simplified acquisition threshold at
41 U.S.C. Section 403(11), currently $100,000. (FTA recognizes the small
purchase threshold to be the same as the simplified acquisition threshold.) Also
see, Chapter II, Subsection 3.b. These purchases are also exempt from FTA’s
Buy America requirements. FTA does not intend to imply that any purchase of
$100,000 or less must be treated as a small purchase, The recipient may set lower
thresholds for small purchases in compliance with State and local law, or
otherwise as it considers appropriate.

(2) Procedures. When using small purchase procedures:

(2) Competition. The recipient must obtain price or rate quotations from an
adequate number of qualified sources.

(b) Prohibited Divisions. The recipient may not divide or reduce the size of its
procurement to avoid the additional procurement requirements applicable to
larger acquisitions.

c. Sealed Bids (Formal Advertising). The Common Grant Rule for governmental
recipients acknowledges sealed bidding to be a generally accepted procurement method
in which bids are publicly solicited, and a firm fixed price contract (lump sum or unit
price) is awarded to the responsible bidder whose bid, conforming to all the material
terms and conditions of the invitation for bids, is Jowest in price.

(1) When Appropriate. The Common Grant Rule for government recipients states a
preference for the sealed bids procurement method for acquiring property,
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)

construction, and other services. Sealed bid procurements should be used when
the following circumstances are present:

(@)

(b)

(c)

(d)

(€)

Precise Specifications. A complete, adequate, precise, and realistic
specification or purchase description is available.

Adeguate Sources. Two or more responsible bidders are willing and able to
compete effectively for the business.

Fixed Price Contract. The procurement generally lends itself to a firm fixed
price contract.

Price Determinative. The successful bidder can be selected on the basis of
price and those price-related factors listed in the solicitation including, but not
limited to, transportation costs, life cycle costs, and discounts expected to be
taken. Apart from responsibility determinations discussed in later sections of
this Chapter, contractor selection may not be determined on the basis of other
factors whose costs cannot be measured at the time of award.

Discussions Unnecessary. Discussions with one or more bidders after bids
have been submitted are expected to be unnecessary as award of the contract
will be made based on price and price-related factors alone. This contrasts
with Competitive Proposal procedures in which discussions with individual
offerors are expected to be necessary and may take place at any time after
receipt of proposals. However, a pre-bid conference with prospective bidders
before bids have been received can be useful.

Procurement Procedures. The following procedures apply to sealed bid

procurements:

(a)
(b)

(©)

(d)

(e)

Publicity. The invitation for bids is publicly advertised.

Adequate Sources. Bids are solicited from an adequate number of known
suppliers.

Adequate Specifications. The invitation for bids, including any specifications
and pertinent attachments, describes the property or services sought in
sufficient detail that a prospective bidder will be able to submit a proper bid.

Sufficient Time. Bidders are allowed sufficient fime to prepare bids before
the date of bid opening.

Public Opening. All bids are publicly opened at the time and place prescnibed
in the invitation for bids.




Page VI-10

®

(g)

FTA C4220.1F
11/01/2008

Rev. 1, 04/14/2009
Rev. 2, 07/01/2010
Rev. 3, 02/15/2011

Fixed Price Contract A firm fixed price contract is usually awarded in
writing to the lowest responsive and responsible bidder, but a fixed price
incentive contract or inclusion of an economic price adjustment provision can
sometimes be appropriate. When specified in the bidding documents, factors
such as transportation costs and life cycle costs affect the determination of the
lowest bid; payment discounts are used to determine the low bid only when
prior experience indicates that such discounts are typically taken.

Rejection of Bids. Any or all bids may be rejected if there is a sound,
documented business reason.

FTA strongly encourages non-governmental recipients to use similar procedures.

d. Competitive Proposals (Request for Proposals). The Common Grant Rule for

governmental recipients acknowledges the use of competitive proposals to be &
generally accepted procurement method when the nature of the procurement does not
lend itself to sealed bidding and the recipient expects that more than one source will be
willing and able to submit an offer or proposal. '

(1) When Appropriate. Competitive proposals should be used when any of the

following circumstances are present:

(a)

(b)

(c)

Type of Specifications. The property or services to be acquired are described
1n a performance or functional specification; or if described in detailed
technical specifications, other circumstances such as the need for discussions
or the importance of basing the contract award on factors other than price
alone are present.

Uncertain Number of Sources. Uncertainty about whether more than one bid
will be submitted in response to an invitation for bids and the recipient lacks
the authority or flexability under State or local law to negotiate the contract
price if it receives only a single bid.

Price Alone Not Determinative. Due to the nature of the procurement,
contract award need not be based exclusively on price or price-related factors.
In different types of negotiated acquisitions, the relative importance of cost or
price may vary. When the recipient’s material requirements are clearly
definable and the risk of unsuccessful contract performance is minimal, cost
or price may play a dominant role in source selection. The less definitive the
requirements, the more development work required, or the greater the
performance risk, the more techuical or past performance considerations may
play a dominant role in source selection and supersede low price.
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(d) Discussions Expected. Separate discussions with individual offeror(s) are

expected to be necessary after they have submitted their proposals. This
contrasts with Sealed Bids (Formal Advertising) procedures in which
discussions with individual bidders are not likely to be necessary, as award of
the contract will be made based on price and price-related factors alone.

(2) Procurement Procedures. The following procedures apply to procurements by

competitive proposals:

(a)
(®)

(©)

(d)

(e

&)

Publicity. The request for proposals 1s publicly advertised.

Bvaluation Factors. All evaluation factors and their relative importance are
specified in the solicitation; but numerical or percentage ratings or weights
need not be disclosed.

Adequate Sources. Proposals are solicited from an adequate number of
qualified sources.

Evaluation Method. A specific method is established and used to conduct
technical evalnations of the proposals received and to determine the most
qualified offeror.

Price and Other Factors. An award is made to the responsible offeror whose

proposal is most advantageous to the recipient’s program with price and other
factors considered.

Best Value. If permitted under its State or local law, the recipient may award
the contract to the offeror whose proposal provides the greatest value to the
recipient. To do so, the recipient’s solicitation must inform potential offerors
that the award will be made on a “best value” basis and identify what factors
will form the basis for award. The evaluation factors for a specific
procurement should reflect the subject matter and the elements that are most
1mportant to the recipient. Those evaluation factors may include, but need not
be limited to, technical design, technical approach, length of delivery
schedules, quality of proposed personnel, past performance, and management
plan. The recipient should base its determination of which proposal represents
the “best value” on an analysis of the tradeoff of qualitative technical factors
and price or cost factors. Apart from the statutory requirement that the
contract must support the recipient’s public transportation project consistent
with applicable Federal }aws and reguiations, FTA does not require any
specific factors or analytic process.

FTA strongly encourages non-governmental recipients 10 use similar procedures.
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e. Two-Step Procurement Procedures. If permitted by State and local law, the recipient
may use two-step procurement procedures in both sealed bid and competitively
negotiated procurements, provided the opportunity for full and open competition is
retained.

(1) Review of Technical Qualifications and Approach. The first step is a review of the
prospective contractors’ technical approach to the recipient’s request and technical
qualifications to carry out that approach. The recipient then may narrow the
competitive range to prospective contractors that demonstrate a technically
satisfactory approach and have satisfactory qualifications.

(2) Review of Bids and Proposals Submitted by Qualified Prospective Contractors.
The second step comnsists of soliciting and reviewing complete bids (sometimes
referred to as “two-step sealed bidding”) or proposals (as in “competitive
negotiations”), including price, submitted by each prospective contractor
detenmined to be qualified. Absent exceptional cireumstances, the recipient should
attempt 1o solicit bids or proposals from at least three qualified prospective
contractors. Unlike qualifications-based procurement procedures required for
A&E services, and other contracts covered by 49 U.S.C. Section 5325(b) discussed
in subsection 3.f of this Chapter, FTA expects the recipient to consider all bid or
proposal prices submitted as well as other technical factors, rather than limiting
reviews to the most qualified bidder or offeror.

f. Architectural Engineering (A&E) Services and Other Services. FTA’s enabling
legislation at 49 U.S.C. Section 5325(b)(1) requires the use of the qualifications-based
procurement procedures contained in the “Brooks Act,” 40 U.S.C. Sections 1101
through 1104, to acquire A&E services, but also for program management, construction
management, feasibility studies, preliminary engineering, design, architectural,
engineering, surveying, mapping and related services. The nature of the work to be
performed and its relationship to construction, not the nature of the prospective
contractor, determine whether qualifications-based procurement procedures may be
used as described below.

(1) Oualifications-Based Procurement Procedures Reguired. The recipient must use
qualifications-based procurement procedures not only when contracting for A&E

services, but also for other services listed in 49 U.S.C. Section 5325(b)(1) that are
directly in support of, directly connected to, directly related to, or lead to
construction, alteration, or repair of real property. For example, a contractor
performing program managemenpt, project design, construction management, or
engineering services in which that contractor would select the finished products to
be acquired for an FTA assisted construction project must be selected through
qualifications-based procurement procedures.
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2)

3)

Qualifications-Based Procurement Procedures Prohibited. Unless FTA determines
otherwise in writing, a recipient may not use qualifications-based procurement
procedures to acquire other types of services if those services are not directly in
support of, directly connected to, directly related to, or do not lead to construction,
alteration, or repair of real property. Even if a contractor has performed services
listed herein 1n support of a construction, alteration, or repair project involving real
property, selection of that contractor to perform similar services not relating to
construction may not be made through the use of qualifications-based procurement
procedures.

A project involving construction does not always require that qualifications-based
procurement procedures be used. Whether or not qualifications-based
procurement procedures may be used depends on the actual services to be
performed in connection with the construction project. For example, the design or
fabrication of message signs, signals, movable barriers, and similar property that
will becorne off-the-shelf items or will be fabricated and delivered as final end
products for installation in an FTA assisted construction project are not services
for which qualifications-based procurement procedures may be used. Nor are
actval construction, alteration, or repair to real property the type of services for
which qualifications-based procurement procedures may be nsed.

Qualifications-Based Procurement Procedures. The following procedures apply to
quahfications-based procurements:

(2) Qualifications. Unlike other two-step procurement procedures in which price
is an evaluation factor, an offeror’s qualifications are evaluated to determine
contract award.

(b) Price. Price 1s excluded as an evaluation factor.

(c) Most Qualified. Negotiations are first conducted with only the most qualified
offeror.

(d) Next Most Qualified. Only after failing to agree on & fair and reasonable price
may negotiations be conducted with the next most qualified offeror. Then, if
necessary, negotiations with successive offerors in descending order may be
conducted until contract award can be made to the offeror whose price the
recipient believes is fair and reasonable.

(e) Effect of State Laws. To the extent that a State has, before August 10, 2005,
adopted by law, an equivalent State qualifications-based-procurement
requirement for acquiring architectural, engineering, and design services,
State procedures, rather than Federal “Brooks Act” procedures (40 U.S.C.
Sections 1101 through 1104), may be used.




Page VI-14

FTA C4220.1F
11/01/2008

Rev. 1, 04/14/2009
Rev. 2, 07/01/2010
Rev. 3, 02/15/2011

(4) Audits and Indirect Costs. As required by 49 U.S.C. Section 5325(b)(2), the
. ... . folowing requirements apply to a third party contract for program management,
architectura) engineering, construction management, feasibility studies,
prelimninary engineering, design, architectural, engineering, surveying, mapping, or
related services:

(a)

)

(©)

(d)

Performance of Audits. The third party contract or subcontract must be

performed and audited in compliance with FAR Part 31 cost principles.

Indirect Cost Rates. The recipient and the third party contractor, its
subcontractors and subrecipients, if any, must accept FAR indirect cost rates
for the one-year applicable accounting periods established by a cognizant
Federal or State government agency, if those rates are not currently under
dispute.

Application of Rates. After a firm's indirect cost rates established as
described in subparagraph 3.f{4)(b) above are accepted, those rates will apply
for purposes of contract estimation, negotiation, administration, reporting, and
payments, oot limited by administrative or de facto ceilings.

Prenotification: Confidentiality of Data Before requesting or using cost or
rate data described in subparagraph 3.£{4)(c) above, a recipient must notify the
affected firmn(s). That data must be kept confidential and may not be
accessible by or provided by the agency or group of agencies that share cost
data under this subparagraph, except by written permission of the andited
firm. If prohibited by Jaw, that cost and rate data may not be disclosed under
any circumstances. FTA recognizes that many States have “Open Records”
laws that raay make it difficult to maintain confidential cost or rate data. Asa
result, before requesting or using a furm's cost or rate data, not only should a
recipient potify the affected firm, but 1t must also obtain permission to provide
that data in response to a valid request under applicable State law. The
confidentiality requirements of 49 U.S.C. 5325(b)(2)(D) cannot be waived,
even 1f those confidentiality requucmcms conflict with State law or
regulanons.

g Design-Bid-Buwild. The design-bid-build procurement method requires separate

contracts for design services and for construction.

(1) Design Services. For design services, the recipient must use guahfications-based

procurernent procedures, in compliance with applicable Federal, State and local
law and regulations.

(2) Counstruction. Because the recipient may not use qualifications-based procurement
procedures for the actual construction, alteration or repair of real property, the
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recipient generally must use competitive procedures for the construction. These
may include sealed bidding or competitive negotiation procurement methods, as
appropriate.

h. Design-Build. The design-build procurement method consists of contracting for design
and construction simultaneously with contract award to a single contractor, consortiurm,
joint venture, team, or partnership that will be responsible for both the project’s design
and construction. FTA’s enabling legislation expressly authorizes the use of FTA
capital assistance to support design-build projects “after the recipient complies with
Government requitements,” 49 U.S.C. Section 5325(d)(2).

(1) Procurement Method Determined by Value. First, the recipient must separate the
various contract activities to be undertaken and classify them as design or
~ construction, and thep calculate the estimated total value of each. Because both
design and construction are included in a single procurement, the FTA expects the
recipient to use the procurement method appropniate for the services having the
greatest cost, even though other necessary services would not typically be
procured by that method.

(2)

®)

Construction Predominant. The construction costs of a design-build project
are usually predominant so that the recipient would be expected to use
competitive negotiations or sealed bids for the entire procurement rather than
the qualification-based “Brooks Act” procurement procedures. Specifically,
when construction costs will be predominant, unless FTA determines
otherwise in writing, an FTA recipient may not use qualifications-based
procurement procedures to acquire architectural engineering, program
management, construction management, feasibility studies, preliminary
engineering, design, architectural and engineering, surveying, mapping, or
related A&E services unless required by State law adopted before August 10,
2005.

Design Services Predominant. In the less usual circumstance in which the
cost of most work to be performed will consist of costs for architectural and
engineering, program management, construction management, feasibility
studies, preliminary engineering, design, architectural engineering, surveying,
mapping, or related A&E services, FTA expects the recipient to use
qualifications-based procurement procedures based on the “Brooks Act,”

40 U.S.C. Sections 1101 through 1104, as described in subsection 3.¢ of this
Chapter.

(2) Selection Processes. The recipient may structure its design-build procurement

using one or more steps as described below:
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One-Step Method. The recipient may undertake its design-build procurement
in a single step.

Two-Step Method. Another procurement method the recipient may use for
large design-build projects is a two-step selection process as authorized for
Federal Government use by 41 U.S.C. Section 253m. This metbod consists
of:

1 Review of Technical Qualifications and Approach. The first step is a
review of the prospective contractors’ technical qualifications and
technical approach to the project. The recipient may then narrow the
competitive range to those prospective contractors with satisfactory
qualifications that demonstrate a technically satisfactory approach.

2

Review of Complete Proposals. The second step consists of soliciting and
reviewing complete proposals, including price, submitted by prospective
contractors first determined to be qualified.

By using this two-step method, it will not be necessary for the recipient to
undertake extensive proposal reviews, nor will prospective offerors need to
engage in expensive proposal drafting. This two-step selection procedure is
separate and distinct from prequalification and is but one procurement method
avatlable to the recipient.

Other Than Ful] and Open Competiion. Normally, the recipient must provide for full
and open competition when soliciting bids or proposals. The Common Grant Rule for
governmental recipients, however, acknowledges that under certain circumstances, a
recipient may conduct procurements without providing for full and open competition.

(1) When Appropriate. A recipient may use noncompetitive proposals only when the

procurement 1s inappropriate for small purchase procedures, sealed bids, or
competifive proposals, and at least one of the following circumstances are present: .

(@)

(b)

Adequate Competition. After soliciting several sources, FTA. expects the
1ecipient to review its specifications to determine if they are unduly restrictive
or if changes can be made to encourage submission of more bids or proposals.
After the recipient determines that the specifications are not unduly restrictive
and changes cannot be made to encourage greater competition, the recipient
may determine the competition adequate. A cost analysis must be performed
in lieu of a price analysis when this situation oceurs.

Sole Source. When the recipient requires supplies or services available from
only one responsible source, and no other supplies or services will satisfy its
requirements, the recipient may make a sole source award. When the
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recipient requires an existing contractor to make a change to its contract that is
beyond the scope of that contract, the recipient has made a sole source award
that must be justified.

1

Unique Capability or Availabilitv. The property or services are available

from one source if one of the conditions described below is present:

a

[>n

e

[ R

Unique or Innovative Concept. The offeror demonstrates a umique or
innovative concept or capability not available from another source.
Unique or innovative concept means a new, novel, or changed
concept, approach, or method that is the product of original thinking,
the details of which are kept confidential or are patented or
copyrighted, and is available to the recipient only from one source and
has not in the past been available to the recipient from another source.

Patents or Restricted Data Rights.. Patent or data rights restrictions

preclude competiion.

Substantial Duplication Costs. In the case of a follow-on contract for
the continned development or production of highly specialized
equipment and major components thereof, when it is like]y that award
to another contractor would result in substantial duplication of costs
that are not expected to be recovered through competition.

Unacceptable Delay. In the case of a follow-on contract for the
continued development or production of a highly specialized
equipment and major components thereof, when it is likely that award
to another contractor would result in unacceptable delays in fulfilling
the recipient’s needs. )

Single Bid or Single Proposal. Upon receiving a single bid or single

proposal in response to a solicitation, the recipient should determine if
competition was adequate. This should include a review of the
specifications for undue restrictiveness and might include a survey of
potential sources that chose not to submit 2 bid or proposal.

a

Adequate Competition. FTA acknowledges competition to be
adequate when the reasons for few responses were caused by
conditions beyond the recipient’s control. Many unrelated factors
beyond the recipient’s control might cause potential sources not to
submit a bid or proposal. If the competition can be determined
adequate, FTA’s competition requirements will be fulfilled, and the
procurement will qualify as a valid competitive award.



Page VI-18

(©)

(@

(€)

FTA C 4220.1F
11/01/2008

Rev. 1, 04/14/2009
Rev. 2, 07/01/2010
Rev. 3, 02/15/2011

b Inadequate Competition. FTA acknowledges competition to be
_inadequate when, caused by conditions within the recipient’s control.
For example, if the specifications used were within the recipient’s
control and those specifications were unduly restrictive, competition
will be inadequate.

Unusual and Compelling Urgency. The Common Grant Rule for .
governmental recipients permits the recipient to limit the number of sources
from which it solicits bids or proposals when a recipient has such an unusual
and urgent need for the property or services that the recipient would be
seriously injured unless it were permitted to limit the solicitatiori. The
recipient may also limit the solicitation when the public exigency or
emergency will not permit a delay resulting from competitive solicitation for
the property or services.

Associated Capital Maintenance Item Exception Repealed. The Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) repealed the special procurement preference
previously authorized for associated capital maintenance items. Thus, any
sole source procurement of associated capital maintenance items must qualify
for an exception under the same standards that would apply to other sole
source acquisitions. -

Authorized by FTA. The Common Grant Rules provide Federal agencies
authority to permit a recipient to use noncompetitive proposals. Under this
authority, FTA has made the following determinations:

1 Consortium, Joint Venture, Team, Partnership. With some exceptions,
when FTA awards a grant agreement or enters into a cooperative
agreement with a consortium, joint venture, team, or partnership, or
provides FTA assistance for a research project in which FTA has approved
the participation of a particular firm or combination of firms in the project
work, the grant agreement or cooperative agreement constitutes approval
of those arrangements. In such cases, FTA expects the recipient to use
competition, as feasible, to select other participants in the project.

[\

FAR Standards. To ensure that the recipient has flexibility equal to that of
Federal contracting officers, FTA authorizes procurement by
noncompetitive proposals in all of the circumstances authorized by FAR
Part 6.3. In addition to circumstances discussed in the Common Grant
Rules, the FAR authorizes less than full and open competitive
procurements in one or more of the following circumstances:
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Statutory Authorization or Requirement. To comply with Department
of Transportation (DOT) appropriations laws that include specific
statutory requirements, with the result that only a single contractor can
perform certain project work.

National Emergency. To maintain a facility, producer, manufacturer,
or other supplier available to provide supplies or services in the event
of a national emergency or to achieve industrial mobilization.

Research. To establish or maintain an educational or other non-profit
institution or a federally funded research and development center that
has or wil] have an essential engineering, research, or development
capability.

Protests, Disbutes\ Claims, Litigation. To acquire the services of an
expert or neutral person for any current or anticipated protest, dispute,
claim, or litigation.

International Arrangements. When precluded by the terms of an
international agreement or a treaty between the United States and a
foreign government or international organization, or when prohibited
by the written directions of a foreign government reimbursing the
recipient for the cost of the acquisition of the supplies or services for
that government.

National Security. When the disclosure of the recipient’s needs would
compromise the national secunty.

Public Interest. When the recipient determines that full and open
competition in connection with a particular acquisition is not in the
public interest.

(2) When Prohibited. Less than full and open competition is not justified based on:

(a) Failure to Plan. The recipient’s lack of advance planning, or

(b) Limited Availability of Federal Assistance. Concems about the amount of
Federal assistance available to support the procurement (for example,
expiration of Federal assistance previously available for award).

(3) Procurement Procedures. When less than full and open competition is available to

the recipient, the Common Grant Rule for governmental recipients directs the
recipient to:
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(a) Potential Sources. Solicit offers from as many potential sources as is
~ practicable under the circumstances.

(b) Sole Source Justification. If the recipient decides to solicit an offer from only
one source, the recipient must justify its decision adequately in light of the
standards of subparagraph 3.i(1)(b) of this Chapter. FTA expects this sole
source justification to be in wnfing.

(c) Cost Analysis. Prepare or obtain a cost analysis verifying the proposed cost
data, the projections of the data, and the evaluation of the costs and profits.

(d) Preaward Review. Submit the proposed procurement to FTA for preaward
review if FTA so requests. '

4. ELIGIBLE COSTS. Property and services must be eligible for Federal participation under
the standards of the Federal cost principles applicable to the recipient before the recipient
may use FTA assistance to support its costs (2 CER Part 220, 2 CFR Part 225, 2 CFR Part
230, or FAR Part 31). A recipient may use its own cost principles that comply with
applicable Federal cost principles. FTA assistance may support contract costs or prices
based on estimated costs only if the costs incurred or cost estimates included in negotiated
prices comply with applicable Federal cost principles, and the property or services are
eligible for Federal assistance under the terms of the underlying grant or cooperative
agreement.

5. INCENTIVE COSTS AND PAYMENTS. SAFETEA-LU added a new amendment,
49 U.S.C. Section 5309(1), authorizing incentive payments to contractors that provide
accurate cost and ridership estimates in connection with a new fixed guideway capital
project, and to contractors that enable a new fixed guideway capital project to be completed
for less than its original estimated cost. These incentive payments will be allowable costs
1n addition to other eligible project costs and must be “necessary and reasonable.” See, the
Questions and Answers pertaining to incentive contracts at FTA’s Web site:
http://www.fta.dot.gov/funding/thirdpartyprocurement/fag/grants financing 6148.ht
ml.

6. COST ANALYSIS AND PRICE ANALYSIS. The Common Grant Rules require the
recipient to perform a cost analysis or price analysis in connection with every procurement
action, including contract modifications. The method and degree of analysis depends on
the facts and circumstances surrounding each procurement, but as a starting point, the
recipient must make independent estimates before receiving bids or proposals.

a. Cost Analysis. The recipient must obtain a cost analysis when a price analysis will not
provide sufficient information to determine the reasonableness of the contract cost.
The recipient must obtain a cost analysis when the offeror submits elements (that is,
labor hours, overhead, materials, and so forth) of the estimated cost, (such as
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professional consulting and A&E contracts, and so forth). The recipient is also
expected to obtain a cost analysis when price competition is inadeguate, when only a
sole source 1s available, even if the procurement is a contract modification, or in the
event of a change order. The recipient, however, need not obtain a cost analysis if it
can justify price reasonableness of the proposed contract based on a catalog or market
price of a commercial product sold in substantial quantities to the general public or
based on prices set by law or regulation.

(1) Federal Cost Principles. Federal cost principles contain many requirements about
the allowability and allocability of costs.

(2) Profit. FTA expects the recipient to negotiate profit as a separate element of the
cost for each contract in which there has been no price competiion, and in all
acquisitions in which the recipient performs or acquires a cost analysis. To
establish a fair and reasonable profit, the recipient needs to consider the
complexity of the work to be performed, the risk undertaken by the contractor, the
contractor’s investment, the amount of subcontracting, the quality of the
contractor’s record of past performance, and industry profit rates in the
surrounding geographical area for similar work.

Price Analysis. If the recipient determines that competition was adequate, a price
analysis, rather than a cost analysis, is required to determine the reasonableness of the
proposed contract price. As discussed previously in subsection 3.2 of this Chapter, the
pnce analysis for micro-purchases may be limited. Similarly, the recipient may use an
abbreviated price analysis for small purchases in most cases. One method to record this
price analysis is through the use of a preprinted form on which a contracting officer (or
other responsible person) can annotate a finding of fair and reasonable pricing and
check off the most common reasons why this would be so, such as catalog or market
prices offered in substantial quantities to the general public, regulated prices (for
example, for many utilities purchases), or a comparnison with recent prices for similar
goods and services. : :

Guidance on Cost and Price Analysis. FTA recognizes that some recipients may have
difficulty obtaining the information necessary to conduct a proper cost or price
apalysis. Although neither FTA nor DOT may change the Common Grant Rules’
requirements for cost or price analysis, FT A continues to seek a fair, practical solution
to this problem consistent with the flexibility provided to Federal contracting officers
under the FAR The recipient may use the following resources as guidance in preparing
cost or price analyses:

(1) FTA’s “Best Practices Procurement Manual,” Chapter 5,

(2) The National Transit Institute Course, “Cost or Price Analysis and Risk
Assessment,”
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(3) Prcing Guide for FTA Grantees, FTA Web Site:
__http://www.fta.dot.gov/documents/Helpline Price Guide.doc.,

(4) FAR Part 31, Contract Cost Principles and Procedures, and

(5) Defense Contract Audit Agency Audit Mannal. See, the DCAA Web site:
http://www.dcaa.mil

Note, however, that the requirements of FAR Part 31 and the Defense Contract Audit
Agency Audit Mapual may differ from restrictions applicable to an FTA recipient.
Each FTA recipient must comply with those Federal laws and regulations directly
applicable to it

7. EVALUATIONS. The following standards apply:

a. General. When evaluating bids or proposals submitted, FTA expects the recipient to
consider all evaluation factors specified in its solicitation documents, and evaluate the
bids or offers only on the evaluation factors included in those solicitation documents.
The recipient may not modify its evaluation factors after bids or proposals have been
submitted without re-opemng the solicitation.

b. Options. In awarding the contract that will include options, the following standards
apply:

(1) Evaluation Required. In general, FTA expects the recipient to evaluate bids or
offers for any option quantities or periods contained in a solicitation if it intends to
exercise those options after the contract is awarded.

(2) Evaluation Not Required. The recipient need not evaluate bids or offers for any
option quantities when the recipient determines that evaluation would not be in its
best interests. An example of a circumstance that may support a recipient’s
determination not to evaluate bids or offers for option quantities is when the
recipient is reasonably certain that funds will not be available to permit 1t to
exercise the option.

c. Evaluators. In addition to evaluators with experience in technical or public policy
matters related to the procurement, other evaluators may also include auditors and
financial experts to the extent that the recipient determines would be necessary or
helpful. Although many FTA recipients assign evaluation duties to their own
personnel, a recipient lacking qualified personnel within its organization may contract
for the evaluation services it needs. If the recipient does contract for evaluation
services, the procurement standards of this circular will apply to those contracts and to
those contractors selected to perform procurement evaluation functions on behalf of the
recipient.
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8. CONTRACT AWARD. The following provisions apply to third party contract awards:

a. Award to Other Than the Lowest Bidder or Offeror. Federal transit law at 49 U.S.C.
Section 5325(c) authorizes the recipient to award a contract to other than the lowest
bidder if the award furthers an objective consistent with the purposes of
49 U.S.C. Chapter 53, including improved long-term operating efficiency and lower
long-term costs. The recipient may also award a contract to other than the offeror
whose proposal is lowest, when stated in the evaluation factors of the solicitation. In
both cases, the recipient should include a statement in its solicitation document
reserving the right to award the contract to other than the low bidder or offeror.

b. Award Only 10 a Responsible Bidder or Offeror. SAFETEA-LU amended 49 U.S.C.
Section 5325 to require FTA assisted contract awards be made only to “responsible”
contractors possessing the ability, willingness, and integrity to perform successfully
under the terms and conditions of the contract Responsibility is a procurement issue
that is determined by the recipient after receiving bids or proposals and before making
contract award. FTA expects the prospective contractor to demonstrate affirmatively to
the recipient that it qualifies as “responsible” under the standards of 45 U.S.C.

Section 5325, and that its proposed subcontractors also qualify as “responsible.”

To designate a prospective contractor “responsible” as required by 49 U.S.C.

Section 5325, FTA expects the recipient, at a minimum, to determine and ensure that
the prospective contractor satisfies the following criteria described herewn. In addition
to being otherwise qualified and eligible to receive the contract award under applicable
laws and regulations, a responsible contractor must fulfill the following criteria:

(1) Integrity and Ethics. Have a satisfactory record of integrity and business ethics, in
compliance with 49 U.S.C. Section 5325()(2)(A),

(2) Debarmment and Suspension. Be neither debarred nor suspended from Federal
programs under DOT regulations, “Nonprocurement Suspension and Debarment,”
2 CFR Parts 180 and 1200, or under the FAR at 48 CFR Chapter 1, Past 9.4,

(3) Affirmative Action and DBE. Be in compliance with the Common Grant Rules’
affirmative action and FTA’s Disadvantaged Business Enterprise requirements,

(4) Public Policy. Be in compliance with the public policies of the Federal
Government, as required by 49 U.S.C. Section 5325()(2)(B),

(5) Administrative and Technical Capacity. Have the necessary organization,
experience, accounting, and operational controls, and technical skills, or the ability
to obtain them, in compliance with 49 U.S.C. Section 5325(j)(2)(D),
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(6) Licensing and Taxes. Be in compliance with applicable licensing and tax laws and

regulations,

(7) Financial Resources. Have, or can obtain, sufficient financial resources to perform
the contract, as required by 49 U.S.C. Section 5325(3)(2)}(D),

(8) Production Capability. Have, or can obtain, the necessary production,

construction, and technical equipment and facilities,

(9) Timeliness. Be able to comply with the required delivery or performance
schedule, taking into consideration all existing commercial and governmental
business commitments, and

(10) Performance Record. Be able to provide:

(a) Current Performance. A satisfactory cwrrent performance record, and

(b) Past Performance. A satisfactory past performance record in view of its

records of long-time performance or performance with a predecessor entity,
including:

1

N

f

Sufficient Resources. Key personnel with adequate experience, a parent
firm with adequate resources and experience, and key subcontractors with
adequate experience and past performance,

Adequate Past Experience. Past experience in carrying out similar work
with particular attention to management approach, staffing, timeliness,
technical success, budgetary controls, and other specialized considerations
as described in the recipient’s solicitation, and

Past Deficiencies Not the Fault of the Bidder or Offeror. A prospective
bidder or offeror that is or recently has been seriously deficient in contract
performance is presumed to be nonresponsible, unless the recipient
determines that the circumstances were properly beyond the bidder or
offeror’s control, or unless the bidder or offeror has taken appropriate
corrective action. Past failure to apply sufficient tenacity, perseverance,
and effort to perform acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of a contract is a significant factor
to consider in determining satisfactory performance. FTA expects the
recipient to consider the number of the bidder or offeror’s contracts
involved and the extent of deficient performance in each contract when
making this determination.
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Before entering into a full funding contract for a fixed guideway project, the
recipient must now consider the prospective contractor’s past performance 1n
estimating costs and ridership as reported in the Contractor Performance
Assessmeni Reports, as required by 49 U.S.C. Section 5325G)(2)(C).

c. Rejection of Bids and Proposals. Depending on the type of recipient, the following
applies:

(1) Govemmental Recipients. The Common Grant Rule for governmental recipients
asserts the recipient’s right to reject all bids submitted in response to an invitation
for bids or request for proposals.

(2) Non-Govemnmental Recipients. The Common Grant Rule for non-govemmental
recipients authorizes the recipient to reject any and all bids and proposals when it
is in the recipient’s interest to do so.

d. Extent and Limits of Contract Award. A selection of a contractor to participate in one
aspect of a project does not, by itself, constitute a sole source selection of the
contractor’s wholly owned affiliates to perform other work in connection with the
project.
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VII. CHAPTER VII

PROTESTS, CHANGES AND MODIFICATIONS,
DISPUTES, CLAIMS. LITIGATION, AND SETTLEMENTS

The Common Grant Rules assign responsibility to the recipient for resolving all contractual
and administrative issues anising out of their third party procurements, including source
evaluation and selection, including protests of awards, disputes, and claims using good
administrative practices and sound business judgment. The Federal Transit Administration
(FTA) also encourages the recipient to use appropriate alternative dispute resolution
procedures. Neither FTA nor the Common Grant Rules relieve the recipient of any
responsibility under its contracts to resolve disagreements that may arise in the course of
contract formation or contract administration.

FTA is not a party to its recipients’ third party contracts, and does not have any obligation to
any participant in its recipients’ third party contracts. In general, FTA will not substitute its
judgment for that of the recipient or subrecipient unless the matter is primarily a Federal
concern. Examples of “Federal concems™ include, but are not limited to, situations “where a
special Federal interest is declared because of program management concerns, possible
mismanagement, impropriety, waste, or fraud.” Nevertheless, FTA can become involved in
the recipient’s administrative decisions when a recipient’s protest decision is appealed to FTA,
or when the recipient seeks to use FTA assistance to support the costs of settlements or other
resolutions of protests, disputes, claims, or litigation.

1. PROTESTS.

a. The Recipient’s Role and Responsibilities. The Common Grant Rules charge the
recipient with the initial responsibility to resolve protests of third party contract awards.

(1) Protest Procedures. Apart from other methods the recipient may have to resolve
third party contract issues, such as mediation or arbitration, the Common Grant
Rule for governmental recipients requires the recipient to have protest procedures.
While the Commmon Grant Rule for non-govemmental recipients does not impose a
similar requirernent on a non-governmental recipient, FTA expects each recipient
to bave appropriate written protest procedures, as part of its requirement to
maintain or acquire adequate technical capacity to implement the project.

(2) Responsibilities to FTA. The recipient’s minimum responsibilities to FTA consist
' of the following:

(a) Notify FTA Expeditiously. The Common Grant Rule for governmental
recipients requires a governmental recipient to notify FTA when it receives a
third party contract protest to which this circular applies, and to keep FTA
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informed about the status of the protest. A non-governmental recipient
involved in a protest is similarly expected to notify FTA when it receives a
third party contract protest to which the circular applies, and to similarly keep
FTA informed about the status of the protest. The recipient is expected to
provide the following information:

1

([ 3S]

W

|

Subjects. A list of protests involving third party contracts and potential
third party contracts that:

Have a value exceeding $100,000, or

[N

Io*

Involve a controversial matter, irrespective of amount, or

led

Involve a highly publicized matter, irrespective of amount.

Details. The following information about each protest:

1]

A brief description of the protest,

b The basts of disagreement, and

¢ If open, how far the protest has proceeded, or
d Ifresolved, the agreement or decision reached, and
e Whether an appeal has been taken or is likely to be taken.

When and Where. The recipient'shou]d provide this information:

a In its next quarterly Milestone Progress Report, and

b At its next Project Management Oversight review, if any.

Small recipients may report less frequently if no protests are outstanding.

FTA Officials to Notify. When a recipient denies a bid protest, and
especially if an appeal to FTA is likely to occur, FTA expects the recipient
to inform the FTA Regional Administrator for the region administering a
regional project, or the FTA Associate Administrator for the program
office administering a headquarters project directly. FTA also encourages
the recipient to keep its FTA project manager informed about protests with
whach it is involved. In particular, the recipient should contact its project
manager about any unusual activity.
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(b)

Access to Information. FTA expects the recipient to disclose information
about any third party procurement protest to FTA upon request. FTA reserves
the right to Tequire the recipient to provide copies of a particular protest or all
protests, and any or all related supporting documents as FT A may determine
necessary.

b. FTA’s Role and Responsibilities. FTA has developed an appeals process for reviewing
protests of a recipient’s procurement decisions.

(1) Reqguirements for the Protester. The protester must:

(a)

(b)

(©)

Qualify as an “Interested Party.” Only an “interested party” qualifies for FTA
review of its appeal. An “interested party” is a party that is an actval or
prospective bidder or offeror whose direct economic interest would be
affected by the award or failure to award the third party contract at issue.

1 Subcontractors. A subcontractor does pot qualify as an “interested party”
because it does not have a direct economic interest in the results of the
procurement.

N

Consortia/Joint Ventures/Partnerships/Teams. An established consortium,
joint venture, partnership, or team that is an actual bidder or offeror and is
acting 1n its entirety, would qualify as an “interested party” because it has
a direct economic interest in the results of the procurement. An individual
member of a consortium, joint venture, partnership, or team, acting solely
in its individual capacity, does not qualify as an “interested party” because
it does not have a direct economic interest in the results of the
procurement.

(P8

Associations or Organizations. An association or organization that does
not perform contracts does not qualify as an “interested party,” because it
does not have a direct economic interest in the results of the procurement.

Exhaust Administrative Remedies. The protester must exhaust its
administrative remedies by pursuing the recipient’s protest procedures to
completion before appealing the recipient’s decision to FTA.

Appeal Within Five Days. The protester must deliver its appeal to the FTA
Regional Administrator for the region administering its project or the FTA
Associate Administrator for the program office administering its project
within five (5) working days of the date when the protester has received actual
or constructive notice of the recipient’s final decision. Likewise, the protester
must provide its appeal to the FTA Regional Administrator for the region
administering its project or the FTA Associate Administrator for the program
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office administering tts project withun five (5) working days of the date when
other grounds for appeal include mé?ééq’:ié‘iii’s failure to have or failure to
comply with its protest procedures or falure to review the protest.

(2) Extent of FTA Review. As provided in the Common Grant Rule for governmental
recipients, FTA will limit its review of third party contract protests as follows:

() The Recipient’s Procedural Failures. FTA will consider a protest if the
reciplent:

L Does not have protest procedures, or

2 Has not comphed with 1ts protest procedures, or

[

Has pot reviewed the protest when presented an opportunity to do so.

(b) Violations of Federal Law or Regulations. FTA will not consider every
appeal filed by a protestor of an FTA reciptent’s protest deciston merely
because a Federal law or regulation may be involved. Instead, FTA will
exercise discrefonary jurisdiction over those appeals involving issues
important to FTA’s overal] public transportation program. FTA will refer
violations of Federal law for which it does not have primary jurisdiction to the
Federal authority having proper junsdiction.

(c) Violations of State or Locsal Law or Regulations. FTA will refer violations of
State or local law to the State or local authority having propert jurisdiction.

(3) ETA Determinations to Decline Prolest Reviews. FTA's determination to decline
junsdiction over a protest does not mean thas FTA approves of or agrees with the
recipient’s decision or that FTA has determined the contract is eligible for Federal
participation. FTA’s determination meens only that FTA does not consjder the
1ssues presented to be sufhiciently important to FTA’s overal] program that FTA
considers a review to be required.

2. CHANGES AND MODIFICATIONS.

a. The Recipient’s Role and Responsiblities. The recipient is responsible for ssmng,
evaluating, and making recessary decisions involving apy change to its third party
contracts, and any change orders, or modifications it may issue. The recipient is also
responsible for evaluating and making the necessary decisions involving any elaim of a
constructive change. In general, FTA expects each recipient to comply with the
following procedures:
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(1) Approval Reguirements. FTA expects the recipient to have cost justifications
supporting each change order it may issue. FTA also expects the recipient’s
authorized official to approve any proposed change order before it is issued.

(2) Cost Restnictions. To be eligible for FTA assistance under the recipient’s grant or
cooperative agreement, the cost of the change, modification, change order, or
copstructive change must be allowable, allocable, within the scope of its grant or
cooperative agreement, and reasonable for the completion of project scope.

A more extensive discussion on Changes and Modifications can be found in FTA’s
Best Practices Procurernent Mapual (BPPM).

b. FTA'’s Role and Responsibilities: FTA does not participate in the recipient’s decisions
involving change orders, constructive changes, or modificanons, but reserves the right
to review the recipient’s supporting documentation as pecessary 1o determine the extent
of FTA assistance that may be used to support those costs.

3. DISPUTES.

a The Recipient’s Role and Responsibilities. The Common Grant Rules charge the
recipient with responsibility for evaluating and resolving third party contract disputes.
If the recipient tntends to request FTA’s permission to use Federal assistance to support
payments to a third party contractor to settle a dispute, or intends to request increased
Federal assistance for that purpose, the recipient’s responsibilities are as follows:

(1) Notify FTA. FTA expects the recipient to provide the following information in
conoection with third party contract disputes o which it is involved:

(2) Subjects. A list of disputes involving third party contracts and potential third
party coptracts that:

|

Have a value exceeding $100,000,

2 Involve a controversial matter, irrespective of amount, or

|2

Involve a highly publicized matter, irrespective of amount.

(b) Details. The following information about each dispute:

{—

A bnef description of the dispute,

2 The basis of disagreement, and

(O8]

If open, how far the dispute has proceeded, or
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4 Ifresolved, the agreement or decision reached, and
S Whether an appeal has been taken or is likely to be taken.

() When and Where. The recipient should provide this information:

1 In its next quarterly Milestone Progress Report, and
2 At its next Project Management Oversight review, if any.
Small recipients may report less frequently if no disputes are outstanding.

(d) FTA Officials to Notify. FTA also encourages the recipient to keep its FTA
project manager informed about disputes with which it is involved. In
particular, the recipient should contact its project manager about any unusual
activity.

Adequate Documentation. FTA expects the recipient to include adequate
documentation in its project files of the facts, events, negotiations, applicable laws,
and a legal evaluation of the likelihood of success in any potential litigation
involving the dispute as may be needed to justify FTA’s concurrence in any
compromise or settlement, should FTA concurrence become necessary.

Audit  An audit can help the recipient demonstrate that any settlement costs, if
incurred, are necessary, reasonable, adequately documented, and appropriate for
FTA support. The recipient should consider conducting or obtaining a formal
audit to substantiate each part of a large contract dispute before entering into a
settlement. The audit should be conducted in accordance with “Generally
Accepted Auditing Standards” as defined by the American Institute of Certified
Public Accountants. FTA also encourages the recipient to undertake an audit or
similar analysis before settlement of a small dispute.

b. FTA’s Role and Responsibilities. FTA generally does not become involved in

negotiating the resolution of a recipient’s disputes. However, FTA does reserve the
right to become involved as follows:

(1)

2)

Determine Reasonableness. FTA may review the reasonableness of a negotiated
settlement to determine the extent of its participation in the costs of the settlement.

Review Documents. When FTA considers necessary, FTA may review the
recipient’s files and history pertaining to the dispute or experience under a
particular grant or cooperative agreement. If the recipient has already disbursed
amounts determined to be ineligible through subsequent andit or FTA review, the
recipient must return those amounts to FT A, unless FTA determines otherwise.
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FTA reserves the right to defer participation in settlement costs until it receives an
adequate audit.

. 4. CLAIMS AND LITIGATION.

a. The Recipient’s Role and Responsibilities. The Common Grant Rules charge the
recipient with responsibility for evaluating and resolving third party confract claims and
litigation resulting from a contractor’s violation, default, or breach of its third party
contracts with recipients of Federal assistance. The recipient is also responsible for
resolving any claims and litigation the contractor tnay present against it. Due to FTA’s
financial interest in the settlement of third party contract claims and litigation, and
concerns about matters with significant policy consequences to the Federal
Government, FTA expects the recipient to:

(1) Notify FTA. FTA expects the recipient to provide the following information in
connection with third party contract claims and litigation with which it is involved.

(a) Subjects. A list of claims and liigation involving third partyl contracts and
potential third party contracts that:

1 Have a value exceeding $100,000,

2 Involve a controversial matter, irrespective of amount, or

|8

Involve a highly publicized matter, irrespective of amount.
(b) Details. The following information about each claim or lawsuit:

1 A brief description of the claim or litigation,

2 The basis of disagreement, and

3 If open, how far the claim or litigation has proceeded, or
4 Ifresolved, the decision or agreement reached, and

S Whether an appeal has been or 15 likely to be taken.

(¢) When and Where. The recipient should provide this information:

1 Inits next quarterly Milestone Progress Report, and

2 At its next Project Management Oversight review, if any.
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Small recipients may report less frequently if no claims or litigation are
outstanding.

(d) FTA Officials to Notify. FTA also encourages the recipient to keep its FTA
project manager informed about claims and litigation with which it is
mvolved. In particular, the recipient should contact its project manager about
any unusual activity.

Legal Rights and Remedies. In resolving third party contract claims, FTA expects
the recipient to take reasonable measures to pursue its rights and remedies
available under law, including settlement, particularly if fatlure to do so would

jeopardize the Federal interest in the project or cause the recipient to seek

additional Federal assistance.

b. FTA’s Role and Responsibilities. In support of its financial interest in the settlement of

claims and litigation involving any federally assisted third party contracts, FTA has
retained its discretion to assert the following rights:

(D

(2)

Proceeds Recovered. FTA retains a right to a share of any net proceeds recovered
through a third party contract claim or litigation, in proportion to the amount FTA
has committed to the project, unless FTA perrmts other uses of the proceeds
recovered.

Liguidated Damages. If the third party contract includes a liquidated damages
provision, FTA expects the recipient to credit any liquidated damages recovered to
the project, unless FTA permits other uses of the liquidated damages. For
example, in negotiating the terms of a claim or litigation settlement, it may be
reasonable for the recipient to exchange some or all liquidated damages that may
be due the recipient for additional property or services.

5. FTA PARTICIPATION IN SETTLEMENTS, ARBITRATION AWARDS, AND COURT

AWARDS.

a. The Recipient’s Responsibilities.

0y

Settlement Arrangements Must Be Reasonable. FTA recognizes that a settlement
may require the recipient to relinquish its rights to amounts it would otherwise be
due, including amounts for liquidated damages and other matters, were it to prevail
on all matters at issue. Still, FTA expects the recipient to enter into a settlement
only if the recipient can justify its terms as reasonable. Reasonsable seftlenent
arrangements can take many forms. In certain situations, an agreement by the
contractor to provide extra property or services in liev of payments or reduced
payments for damages, including liquidated damages, may be reasonable.
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(2)

(3

Maintain Sufficient Records. To justify FTA’s participation in settlements,
arbitration awards, or court awards, the recipient’s records must be sufficient to
demonstrate that the recipient has taken reasonable and prudent measures to
prevent or offset the actions or circumstances resulting in the underlying protest,
dispute, claim, or litigation.

Obtain FTA Concurrence. When the recipient incurs costs due to binding
arbitration or court decision, FTA expects the recipient to secure FTA review and
its written concurrence in a proposed or final settlement involving a dispute, claim,
or litigation before using Federal assistance to support its costs if one of the
following circumstances is present:

(a) Exceeds $100.,000. When the settlement exceeds $100,000.

(b) Insufficient Funds. When the approved project lacks sufficient funds to cover
the settlement costs.

(c) Special Federal Interest or Federal Concem. When a special Federal interest
or Federal concern is declared due to program management concerns, possible
mismanagement, impropriety, waste, or fraud.

b. FTA’s Prerogatives.

(1

(2)

3)

Review Supporting Documentation. FTA reserves the night to reviéw the
recipient’s supporting docurnentation.

Provide Federal Assistance. If FTA assistance is available, FTA may provide a
prorated share of any eligible costs resulting from protests, disputes, claims,
litigation, or settlements that were not caused by the recipient’s mismanagement or
are attributable to the contractor, and were otherwise properly incurred.

Denv Federal Assistance. Protests, disputes, claims, litigation, or settlements that
result from the recipient’s negligence or error are usually ineligible for FTA
participation. FTA reserves the right to determine the extent to which FTA
assistance may be used for any dispute, claim, litigation, or settlement caused in
whole or part by the recipient’s negligence or error. Examples of situations that
might be caused by a recipient’s negligence or error include, but are not limited to,
the following:

(a) Right-of-Way. Failure to ensure clear access to all needed right-of-way prior
to award of the construction contract.

(b) Utilitv Agreements. Failure to execute all required utility agreements in time
to assure uninterrupted construction progress.
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Planning and Scheduling. Failure to undertake comprehensive project
planning and scheduling to achieve proper coordination among contractors.

Subsurface Conditions. Failure to inform potential contractors of all available
geo-technical information on subsurface conditions.

Materals Compatibility. Failure to ensure that all materials provided by the
recipient are compatible with contractor project facilities or equipment or both
and available when needed. :

Pre-Construction Surveys and Engineering. Failure to complete all
pre-construction surveys and engineering prior to issuing the contractor a
Notice to Proceed.

Public Authority Approvals. Failure to complete the necessary approvals and
agreements from all other public authonties affected by the project before
contract award.

Drawing Approvals. Failure by the recipient to approve and provide all

‘design and shop drawings to the contractor promptly as needed.
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10.

11.

12.

13.

14.

15.

A. APPENDIX A

REFERENCES

Federal Transit Laws, Title 49, United States Code, Chapter 53; also public transportation
provisions of Title 23, United States Code.

Safe, Accountable, Flexible, Efficient Transportation Bquity Act: A Legacy for Users,
(SAFETEA-LU), Public Law 109-59, August 10, 2005, as amended by the SAFETEA-LU
Technical Corrections Act, 2008, Public Law 110-244, June 6, 2008.

Transportation Equity Act for the 21st Century 1998 (TEA-21), Public Law 105-178 as
amended by TEA-21 Restoration Act 1998, Public Law 105-206.

7 U.S.C. Sections 2131 et seqg.—Animal Welfare Act, as amended.

15 U.S.C. Sections 205a et seq.— Omnibus Trade and Competitiveness Act (Amendments
to the Metric Conversion Act), 15 U.S.C. §§ 2052 ef seg.

15 U.S.C. Section 644 note—Section 7101(a) of the Federal Acquisition Streamlining Act
of 1994 (Repeal of Labor Surplus Area Programs).

18 U.S.C. Section 874—Section 1 of the Copeland Anti-Kickback Act, as amended.
18 U.S.C. Section 1001 —Cnminal Fraud.

20 U.S.C. Sections 1681 et seq.—Title IX of the Education Amendments of 1972, as
amended (Nondiscrimination on the Basis of Sex).

23 U.S.C. Section 101 note—Section 451 of the Hining Incentives to Restore Employment
Act (HIRE Act), Pub. L. 111-147, Title IV, Section 451, March 18, 2010.

23 U.S.C. Section 512 note—Section 5307(c) of SAFETEA-LU (Intelligent Transportation
Systems). :

29 U.S.C. Sections 201 et seq.—Fair Labor Standards Act, as arnended (Wage and Hour
Restrictions).

29 U.S.C. Sections 621 through 634—Age Discrimination in Employment Act
(Prohibitions).

29 U.S.C. Section 794—Section 504 of the Rehabilitation Act of 1973, as amended
(Nondiscrimination under Federal Grants on the Basis of Disability).

29 U.S.C. Section 794d—Section 508 of the Rehabilitation Act of 1973, as amended
(Electronic and Information Technology acquired with Federal funding to be Accessible).
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31 U.8.C. Section 1352—Limitation on Use of Appropnated Funds to Influence Certain
Federal Contracting and Financial Transactions (Byrd “Anti-Lobbying” Amendment).

31 U.S.C. Sections 3801 et seq.—Program Fraud Civil Remedies Act of 1986, as amended.

31 U.S.C. Seéﬁon 5112(p)—Section 104 of the Presidential $1 Com Act of 2005 (Use of
Coins in Transit Facilities and Equipment).

31 U.S.C. Sections 7501 et seq.—Single Audit Act of 1984, as amended (Audits of
Federally Funded Programs).

33 U.S.C. Sections 1251 through 1377—Clean Water Act.
35 U.S.C. Sections 200 et seq.—Bayh-Dole Act (Patent Rights).

40 U.S.C. Section 502(a)(3)—Federal Property and Administrative Services Act of 1949,
as amended (General Services Administration (GSA) Schedule Use by the District of
Columbza).

40 U.S.C. Section 502(c)(1)(A)y—Section 211 of the E-Government Act of 2002 (GSA
Schedule Use for Information Technology).

40 U.S.C. Section 502(c)(1)(B)—Section 2 of the Local Preparedness Acquisition Act
(GSA Schedule Use for Safety or Security Emergency Preparedness) 40 U.S.C. Section
502(c)(1)(By—Section 2 of the Local Preparedness Acquisition Act (GSA Schedule Use
for Safety or Security Emergency Preparedness).

40 U.S.C. Section 502(d}—Section 833 of the John Warner National Defense
Authorization Act for Fiscal Year 2007 (GSA Schedule Use for Major Disaster or
Emergency Relief).

40 U.S.C. Chapter 11—Aurchitectural Engineering Procurement Requirements
(“Brooks Act™).

40 U.S.C. Sections 3141 et seq.—Davis-Bacon Act (Prevailing Wages).
40 U.S.C. Section 3145—Section 2 of the Copeland Anti-Kickback Act, as amended.

40 U.S.C. Sectron 3701(b)(3)(A)(iii—Section 4104(c) of the Federal Acquisition
Streamlining Act of 1994) (Increased Wage and Hour Thresholds for Contract Work Hours
and Safety Standards Act).

40 U.S.C. Section 3702—Section [02 of the Contract Work Hours and Safety Standards
Act (Wage and Hour Restrictions).

40 U.S.C. Section 3704—Section 107 of the Contract Work Hours and Safety Standards
Act (Construction Safety).
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32. 4] U.S.C. Section 253m—{Two-Step Selection Procedures Process [for Federal
Procurements]).

33.41 U.S.C. Section 403(11—Federal Acquisition Streamlining Act of 1994 (Definition of
the [Federal] Simplified Acquisition Threshold).

34,42 U.S.C. Sections 289 ef seq.—Nafional Research Act, as amended (Protection of
Humans).

35,42 U.S.C. Sections 2000d er seq.—Title VI of the Civi] Rights Act of 1964, as amended
(Nondiscrimination).

36. 42 U.S.C. Section 2000e et seq.—Title VII of the Civil Rights Act of 1964, as amended
(Equal Employment Opportunity).

37.42 U.S.C. Sections 4601 ef seq.—Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, as amended. '

38. 42 U.S.C. Section 5150—Stafford Act (Major Disaster or Emergency Relief).

39.42 U.S.C. Sections 6101 er seg.—Age Discrimination Act of 1975, as amended,
(Nondiscrimination on the Basis of Age in Federal or Federal Assistance Programs).

40. 42 U.S.C. Sections 6321 et seg.—Subchapter III, Part B, Energy Policy and Conservation
Act (State Energy Conservation Plans).

41. 42 U.8.C. Section 6962—Section 4002 of the Resource Conservation and Recovery Act of
1976, as amended (Recycled Materials).

42. 42 U.8.C. Sections 7401 through 7671g—Clean Air Act.

43. 42 U.S.C. Sections 7701 et seq.—Earthquake Hazards Reduction Act of 1977, as amended,
(Seismic Safety).

44.42 U.S.C. Sections 12101 ef seq.—Amencans with Disabilities Act of 1990, as amended
(Accessibility for Persons with Disabilities).

45. 46 U.S.C. Section 55305—Cargo Preference Act (codified).
46. 48 U.S.C. Section 1469e—TUse of GSA Supply Schedules by [nsular Areas.

47.4% U.S.C. Section 114(r)—Department of Transportation, Transportation Security
Administration (Protection of Sensitive Secunty Information).

48. 49 U.S.C. Sections 303(b) and 303(c)—Department of Transportation (DOT) (Statutory
protections for Parks, Recreation Areas, Wildlife and Waterfowl Refuges, and Historic
Sites). '
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49 U.S.C. Section 40118—Section 5 of the International Air Transportation Fair
Competitive Practices Act of 1974, as amended (“Fly Amernica” Act — Persons and

Property).
49 U.S.C. Section 40119(b)}—(Protection of Sensitive Security Information).
DOT regulations, ‘Nonprocurement Suspension and Debarment,” 2 CFR Part 1200.

DOT regulations, “Uniform Administrative Requirements for Grants and Cooperative
Agreements to State and Local Governments,” 49 CFR Part 18 (Common Grant Rule for
Govermnmental Recipients).

DOT regulations, “Uniforn Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations,” 49 CFR
Part 19 (Common Grant Rule for Non-governmental Recipients).

DOT regulations, “Protection of Human Subjects,” 49 CFR Part 11.
DOT regulations, “Protection of Sensitive Security Information,” 49 CFR Part 15.
DOT regulations, ‘“‘New Restrictions on Lobbying,” 49 CFR Part 20.

DOT regulations, “Nondiscrimination in Federally Assisted Programs of the Department of
Transportation — Effectuation of Title VI of the Civil Rights Act,” 49 CFR Part 21.

DOT regulations, “Uniform Relocation Assistance and Real Property Acquisition for
Federal and Federally Assisted Programs,” 49 CFR Part 24.

DOT regulations, “Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance,” 49 CFR Part 25.

DOT regulations, “Participation by Disadvantaged Business Enterprises in Department of
Transportation Financial Assistance Programs,” 49 CFR Part 26, as amended by the
“Disadvantaged Business Enterpnise: Program Improvements” amendments thereto, 76 FR
5083 ef seq. January 28, 2011.

DOT regulations, “Program Fraud Civil Remedies,” 49 C.F.R. Part 31.

DOT regulations, “Nondiscrimination on the Basis of Handicap in Programs and Activities
Receiving or Benefiting from Federal Financial Assistance,” 49 CFR Part 27.

DOT regulations, ‘“Transportation Services for Individuals with Disabilities (ADA),”
49 CFR Part 37, including Appendix A, “DOT Modifications of ATBCB Standards for
Accessible Transportation Facilities.”

. Joint Architectural and Transportation Barriers Comphance Board (ATBCB)/DOT

regulations, “Americans with Disabilities (ADA) Accessibility Specifications for
Transportation Vehicles,” 36 CFR Part 1192 and 49 CFR Part 38.
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1, 04/14/2009
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DOT regulations, “‘Seismic Safety,” 49 CFR Part 41 at Sections 41.117 and 41.120.
Federal Transit Administration (FTA) regulations, “Charter Service,” 49 CFR Part 604.
FTA regulations, “School Bus Operations,” 49 CFR Part 605.

FTA regulations, “Capital Leases,” 49 CFR Part 639.

FTA regulations, ‘“Prevention of Alcobol Misuse and Prohibited Drug Use in Transit
Operations,™ 49 CFR Part 655.

FTA regulations, “Buy America,” 49 CFR Part 661.

FTA regulations, “Pre-Award and Post-Delivery Audits of Rolling Stock Purchases,”
49 CFR Part 663.

FTA regulations, “Bus Testing,” 49 CFR Part 665.

Joint Federal Highway Administration (FHWA)/FTA regulations, “Environmental Impact
and Related Procedures,” 23 C.F.R. Part 771 and 49 C.F.R. Part 622.

Joint FHWA/FTA regulations, “Parks, Recreation Areas, Wildlife and Waterfow! Refuges,
and Historic Sites,” 23 CFR Parts 771 and 774, and 49 CFR Part 622.

Federal Acquisition Regulation (FAR), 48 CFR Chapter 1.

FAR Subpart 6.3, 48 CFR Chapter 1, Subpart 6.3 (Federal Procurement by Noncompetitive
Proposals).

FAR Subparts 25.1 and 25.2, 48 CFR Chapter 1, Subparts 25.1 and 25.2 (Federal Buy
Amencan Regulations).

FAR Part 31, 48 CFR Chapter 1, Part 31 (Federal Cost Principles).

FAR Subpart 31.2, 48 CFR Chapter 1, Subpart 31.2 (Contracts with Commercial
Organizations).

Department of Homeland Security regnlations, “Protection of Sensitive Security
Information,” 49 CFR Part 1520.

Department of Labor (DOL) regulations, “Contractors and Subcontractors on Public
Building or Public Work Financed in Whole or in part by Loans or Grants from the United
States,” 29 CFR Part 3.

DOL regulations “Labor Standards Provisions Applicable to Countracts Governing
Federally Financed and Assisted Construction (also Labor Standards Provisions Applicable
to Nonconstruction Contracts Subject to the Contract Work Hours and Safety Standards
Act),” 29 CER Part 5.
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83. DOL guidelines, “Section 5333(b), Federal Transit Law,” 29 CFR Part 215.
84. DOL regulations “Safety and Health Regulations for Construction,” 29 CFR Part 1926.

85. Equal Employment Opportunity Commission regulations, “Age Discrimination in
Employment Act,” 29 CFR Part 1625.

86. DOL regulations, “Office of Federal Contract Compliance, Equal Employment
Opportunity, Department of Labor,” 41 CFR Chapter 60.

87. Department of Agriculture regulations, “Animal Welfare,” 9 CFR Subchapter A, Parts 1, 2,
3, and 4.

88. Department of the Treasury regulations, “Surety Companies Doing Business with the
United States,” 31 CFR Part 223.

89. ATBCB regulations, “Electronic and Information Technology Accessibility Standards,”
36 CFR Part 1194.

90. Department of Commerce regulations, “Rights to Inventions Made by Nonprofit
Organizations and Small Business Firms,” 37 CFR Part 401.

91. Department of Commerce, “Export Administration Regulations,” 15 CFR Parts 730 e seg.

92. Environmental Protection Agency (EPA) regulations, “Comprehensive Procurement
Guideline for Products Containing Recovered Materials,” 40 CFR Part 247.

83. EPA regulations, “Control of Air Pollutipn from Mobile Sources,” 40 CFR Part 85.

94. EPA regulations, “Control of Air Pollution from New and In-Use Motor Vehicles and New
and [n-Use Motor Vehicle Engines,” 40 CFR Part 8§6.

95. EPA regulations, “Fuel Economy of Motor Vehicles,” 40 CFR Part 600.

96. Council on Envirommental Quality regulations, “Other Requirements of NEPA,” 40 CFR
Part 1506. : '

97. Department of Health and Human Services regulations, “Nondiscrimination on the Basis of
Age in Programs or Activities Receiving Federal Financial Assistance,” 45 CFR Part 90.

98. General Services Administration (GSA), “Federal Property Management Regulations,” 41
CER Parts 101-42 through 10146, and 101-48, 101-49.

99. GSA regulations, “Use of United States Flag Air Carriers,” 41 CFR Sections 301-10.131
through 301-10.143.

100. Maritime Administration regulations, “Cargo Preference U.S. Flag Vessels,” 46 CFR
Part 381.
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101. Executive OrderNo. 11246, “Equal Employment Opportunity,” September 24, 1965, as
amended by Executive Order No. 11375, “Amending Executive Order No. 11246 Relating
to Equal Employment Opportunity,” October 13, 1967.

102. Executive Order No. 12770, “Metric Usage in Federal Government Programs,” 15 U.S.C.
Section 205a note.

103. Executive Order No. 12898, “Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations,” February 11, 1994, 42 U.S.C.
Section 4321 note.

104. Executive Order No. 13043, “Increasing Seat Belt Use in the United States,”
August 16, 1997, 23 U.S.C. Section 402 note.

10S. Executive Order No.13132, “Federalism,” August 4, 1999, 5 U.S.C. Section 601 note.

106. Executive Order No. 13166, “Improving Access to Services for Persons with Limited
English Proficiency,” August 11, 2000, 42 U.S.C. Section 2000d-1 note.

107. Executive Order No. 13502, “Use of Project Labor Agreements for Federal Construction
Projects,” February 6, 2009, which rescinds Executive Order No. 13202, “Preservation of
Open Competition and Government Neufrality Towards Government Contractors” Labor
Relations on Federal and Federally Funded Construction Projects,” February 17, 2001, as
amended by Executive Order No. 13208, April 6, 2001, 41 U.S.C. Section 251 note.

108. Executive Order No. 13513, “Federal Leadership on Reducing Text Messaging While
Driving,” October 1, 2009, 23 U.S.C. Section 402 note.

109. Office of Management and Budget (OMB) “Guidelines to Agencies on Governmentwide
Debarment and Suspension (Nonprocurement),” 2 CFR Part 180.

110. OMB Guidance for Grants and Agreements, “Cost Principles for Educational Institutions
(OMB Circular A-21),” 2 CFR Part 220.

I11. OMB Guidance for Grants and Agreements, “Cost Principles for State, Local, and Indian
Tribal Governments (OMB Circular A-87),” 2 CFR Part 225.

112. OMB Guidance for Grants and Agreements “Cost Principles for Non-Profit
Organizations (OMB Circular A-122),” 2 CFR Part 230.

113. OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit
Organizations,” as revised.

114. GSA Order ADM 4800.2E, “Eligibility to Use GSA Sources of Supply and Services.”
115. DOT Order 5610.2, “Department of Transportation (DOT) Order To Address

Environmental Justice in Minonty Populations and Low-Income Populations,” 62 FR
18377, Apnil 15, 1997.
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116. DOT Order 3902.10, “Text Messaging While Driving,” December 30, 2009.

117. DOT, “Policy Guidance Concerning Recipients’ Responsibilities to Limited English’
Proficient (LEP) Persons,” December 14, 2005.

118. FTA Circular 4702.1A, “Title VI and Title VI-Dependent Guidclines for FTA
Recipients,” 05-13-07.

119. FTA Circular 5010.1D, “Grant Management Requirements,” 11-01-08.

120. FTA Circular 9030.1C, “Urbanized Area Formula Program Grant Application
Instructions™ 10-01-98.

121. FTA Circular 9300.1B, “Capital Investment Program Guidance and Application
Instructions™ 11-01-08.

122. FTA Circular 9400.1A, “Federal Transit Administration Design and Art in Transit
Projects,” 06-09-95.

123. FTA, “Notice of Final Agency Guidance on the Eligibility of Joint Development
Improvements under Federal Transit Law,” 72 FR 5788, February 7, 2007.

124. FTA Notice, “FTA National ITS Architecture Policy on Transit Projects™ 66 FR 1455
et seq., January 8, 2001.

125. FTA, Master Agreement (PDF).
126. FTA, “Best Practices Procurement Manual”
127. FTA, “Pnicing Guide for FTA Grantees.”

128. Defense Contract Audit Agency Audit Manual
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FTA REGIONAL AND METROPOLITAN OFFICE CONTACT INFORMATION

Appendix B-1

B. APPENDIX B

Office Area Served Conutact Information
Region 1 Connecticut, Maine, Massachusetts, | Transportation Systems Center
New Hampshire, Rhode Island, and | Kendall Square
Vermont 55 Broadway, Suite 920
Cambridge, MA 02142-1093
Phone: 617-494-2055
Fax: 617-494-2865
Region I New York and New Jersey One Bowling Green, Room 429
New York, NY 10004-1415
Phone: 212-668-2170
Fax: 212-668-2136
Region IT] Delaware, District of Columbia, 1760 Market Street, Suite 500
Maryland, Pennsylvania, Virginia, Philadelphia, PA 191034124
and West Virginia Phone: 215-656-7100
Fax: 215-656-7260
Region IV Alabama, Florida, Georgia, 230 Peachtree St., N.W ., Suite 800
Kentucky, Mississippi, Atlanta, GA 30303
North Carolina, Puerto Rico, Phone: 404-865-5600
South Carolina, Tennessee, and Fax: 404-865-5605
U.S. Virgin Islands
Region V Nlinois, Indiana, Michigan, 200 West Adams Street, Suite 320
Minnesota, Ohio, and Wisconsin Chicago, TL. 60606
Phone: 312-353-2789
Fax: 312-886-0351
Region VI Arkansas, Louisiana, New Mexico, 819 Taylor Street, Room 8A36
OXklahoma, and Texas Forth Worth, TX 76102
Phone: 817-978-0550
Fax: 817-978-0575
Region VII Jowa, Kansas, Missouri, and 901 Locust, Suite 404

Nebraska

Kansas City, MO 64106
Phone: 816-329-3920
Fax: 816-329-392]
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Appendix B-2

Office

Area Served

Contact Information

Region VIII

Colorado, Montana, North Dakota,
South Dakota, Utah, and Wyoming

12300 W Dakota Avenue, Suite 310
Lakewood, CO 80228-2583
Phone: 720-963-3300

Fax: 720-963-3333

Region IX

Arizona, California, Hawaij,
Nevada, Guam, American Samoa,
and the Northern Mariana Islands

201 Mission Street, Room 1650
San Francisco, CA 54105-1839
Phone: 415-744-3133

Fax: 415-744-2726

Region X

Alaska, Idaho, Oregon,

| and Washington

015 Second Avenue, Suite 3142
Seattle, WA 98174-1002
Phone: 206-220-7954

Fax: 206-220-7959

Lower Manhattan
Recovery Office

Lower Manhattan

One Bowling Green, Room 436
New York, NY 10004

Phone: 212-668-1770

Yax: 212-668-2505

New York Metvopolitan
Office

New York Metropolitan Area

One Bowling Green, Room 428
New York, NY 10004-1415
Phone: 212-668-220}

Fax: 212-668-2136

Philadelphia
Metropohitan Office

Philadelphia Metropolitan Area

1760 Market Street, Suite 510
Philadelphia PA 19103-4124
Telephone: 215-656-7070
Fax: 215-656-7269

Washington, DC
Metropolitan Office

Washington, DC Metropolitan Area

1990 K Street NW, Swite 510
Washington, DC 20006-1178
Telephone: 202.219-3562/219-3565
Fax: 202-219-3545

Chicago Metropolitan
Office

Chicago Metropolitan Area

200 West Adams Street, Suite 2410
Chicago, IL 60606

Telephone: 312-886-1616

Fax: 312-886-0351

Los Angeles
Metropolitan Office

Los Angeles Metropolitan Area

888 S. Figueroa, Suite 1850
Los Angeles, CA 90012
Telephone: 213-202-3950
Fax; 2]13-202-396]
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THIRD PARTY CONTRACTING CHECKLISTS
| CHAPTER I THE RECIPIENT'S RESPONSIBILITIES CHECK
See. . Written Stzmdards of Conduct
Sec. L.a Personal Conflicts of Ipterest
Sec. Ib Gifts
Sec. 1.¢ Violabons
See. 2 Self-Certification
Sec. 3 Third Party Contractin i Capacity
Sex. 3.a Written Procurement Procedures
Sec. 3a(l) Solicitations
Sec. 3.a(1){a) Clear Deseripbions
Sec. 3.2(1)b) Notrestrictive Specificadons
Sec. 3.a() Mc} CQuality Re&quirernents
Sec. 3a(1)}d) Prefarence for Peformance Specifications
Sec, 3.8{1)Xe) Brand Name or Equal
Sec. 3.5{2) Mecessity
Sec. 3.a(3} Lease Versus Purchase
Sec. 3.a(4) Metric Usage
Sec. 3.a(5) Environmental and Energy Efficiency Preforences
Sec. 3.a(6) Procurement Methods
Set. 3a(7T) Lagal Restricuons
Sec. 3.a(8) Third Party Contract Provisions
Sec. 3.a{9) Sources
Sec. 3.a(10) Resolution of Third Paty Coptracting Jssues
Sec.3.b Adequate Third Party Contract Provisions
Sec. 3¢ Industry Countacts
Sec. 3.4 Record Keeping
Sec. 3.d(1) Procurcment History
Sec. 3.d())a) Procurement Method
Sec. 3.d(1)(b) Cantract Type
Ser. 3.d(1)(¢) Contractor Selection
Sec. 3.4(1xd) Cost or Price
Sec. 3.d(1) e} Reasonable Docomeptation
Sec. 3.402) Atcess © Records
Sec. 3¢ $pecial Notification Requirements for States
Sec. 3.f Use of Techoology/Elecmonc Commerce
Ses. 3.f(1) Sufficient System Capacity
[ Sec. 3.82) Written Procedures
Sec. 3.K(3) Uses -
Sec. 3.(3)(a) Standard Biddmg z0d Propesal Procedures
Sec. 3.73)b) Elertrouic Bidding and Reverse Auctinne
Sec. 3.43%bY Vale
Sec. 3.M3YbR Procedures
Sec. 3.3 )2 Notification)
Sec. 3. f3b)12.b Bid or Quote Submission
Sec. 3.i{3)b)2.c information Displayed During the Auction
Sex. 3.6(3)(b)2.4 Informazion Not Displaved During the Auction
Sec. 1.A1(b)2.e Information Displayed at the End of the Auction
Sec. 3.43)(b)2.f lnformation Provided at the End of the Anction
Ser. 4 Audit
Sec. 4.a " The Rexipient's Auditors
Sec. 4.b Independent Auditors
Sec.4.c Federal Audit Agencies
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THIRD PARTY CONTRACTING CHECKLISTS
CHAPTER IV, Sec. | DETERMINING THE RECIPTENT’S NEEDS CHECK
Sec. 1.4 Eligibility
Sec. |.b Negessity
Sec 1.b(1) Uunecessary Reserves
Sec. 1.b(2) Acquisition for Assignment Prohibitions
Sec. 1.b(1)(a} General Prohibition
Sec. 1.b(1)(®) Changes in the Recipient’s Needs
Sec. 1.b(1Xe) Exceptions
Sec. 1.b(1¥e)l Joint Procurements
Sec. 1.b(1Xc)L State or Local Government Purchasing Schedules or Purchasing Contracts
Sec. 1.c Procurement Size
Sec. 1.2(1) Joint Procurements
Sec. 1.¢(2) Small Procurements
Sec. 1.d Options
Sec. e Lease Versus Purchase
Sec. 1.f Specifications
CHAPTER IV, Sec. 2.2 CONTRACTOR QUALIFICATIONS CHECK
Sec. 2.a(1) “Responsibility” Requirements
Sec. 2.a(2) Debarment and Suspension
Sec. 2.a(2)(a) DOT Debarment and Suspension Regulanons
Sec. 2.a{2)(b) GSA Excluded Parties List System
Sec. 2.a8{2)(c) State Debarment apd Suspension Lists
. Sec. 2.a{3) Conflict of Interest
| Sec. 2.a(4) Lobbying Certification and Disclosure
Sec, 2.a(5) Federal Civil Rights Lews and Regulations
Sec. 2.a(5Xa) Federal Equal Employment Opportunity (EEO) Requirements
Sec. 2.a(5)2)1 Nondiscrimination in Federal Public Transportation Programs
Sec. 2.a(5%a)2 Prohibition Agzinst Empioyment Discrimination
Sec. 2.a(SYb) Nondiscrmination on the Basis of Sex
Sec. 2.a(5)c) Nondiscrimination on the Basis of Age
Sec. 2.a(5)(d) Federal Protections for Individuals with Disabilities
Sec. 2.a(6) Socio-Economic Development
Sec. 2.a(6)(a) Disadvantaged Business Enterprises (DBE)
Sec. 2.a(6)(b) Small and Minority Firms and Women®s Business Enterprises
See. 2.a(6)(b)1 Nobce
Sex. 2.a(6)(b)2 Contract Size
Sec. 2.a(6)b)3 Delivery Schedule
Sec. 2.a(6)}(b)4 Small Business Administration and the Department of Commerce

See. 2.a(6Xb)5

Subcontracting Opportunities

See. 2.a(7)

Sensitive Security Information

Sec. 2.a(8)

Seat Belt Use
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THIRD PARTY CONTRACTING CHECKLISTS
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THIRD PARTY CONTRACTING CHECKLISTS
SOCK-ECONOMIC REQUIREMENTS
CHAPTER TV, Sec. 2.8 ACQUISITION OF PROPERTY AND SERVICES CHECK
Sex. 2.e{1) Labor
Sec. 2.¢{1¥a) ‘Wage mod Hour
Sec. 2.¢(1 )b} Fan Lsbor Soandards
Sec. 2.¢6(2) Civi) Right
Sec. 2.c(2)fa) Noodiscrirunstos i Federal Public Transportstion Progrems
Sec. 2.e2Kb) Tide V1 of the Civil Rights Act
Sec. 2.602¥c) Enviouments) Justice
Sec. 2.602Md) Limited English Proficiency (LEP)
Sex. 2.0{2)¢) Noadiscrimination oo the Basis of Disability
See, 2e{2We)] Section 504 of the Rehabilitmion Act of 1973, ag amended (Section 504)
Se. 2.0{3)(:]2 The Amerwcans with Disabilines Act of 1990, as amendad (ADA)
See. 2.603%2)d DOT Pubbic Transportation Regulations-Sectan 504 and the ADA
Sec. 2e{3¥e)la Design and Construcdon
See. 2.0(3)elib Accessibility and Usability
Sec. 2.c(3Ke3c Complementary Paramansi Service
Sec. 2.e3%¢)3d Equal Opparmnity
Sec. 2.02K0 Electronic Reports and Information
Sec, 2.603) Eovironmenta) Prote: 6oas
Sec. 2.¢{3)a) Envirotments] Mitiganon
Sec, 2.e{3}b} Natooa Enviroomental Policy Acl
See. 2.0(3)(b)} Propaty
Sec. 2.6(3Xb12 Services
Sec. 2.e{3)c) Purks, Recreation Arcas, Wildlife and Waterfowl Refoges. o8 Historie Siies
Sec, 2.6{3)d) Clean Ads
Sec. 2.e{3Ke) Cican Water
Sex. 2.¢{3XN) Recytled Products
Sec, 2.¢(3Xp) Other Fedearad Exvirormental Protection Requirsments
Sec. 2.¢{3Xg) Wild and Scenic Rjveas
Sec. 2.c(3%2) Coxsal Zones
See. 2.00)g) Wetlands
Set. 2.2(3)(g) Endangered Specict
Sec. 2.2(3)(g) Fishenies
Sec. 2.603)p) Ascheslogeal Sites
Sec. 2.e(3Xg) Indian Sacrod Sites
S, 2.64) Epcrgy Consevation .
See, 2.0(5) Preference for U.S, Propaty—Buy America
See. 2.46) Shipraenss of Propary—U.S. Flag Requiraments
Sec, 2.6(6)2) Shipments by Occas Vessd)
See. 2.66)b) Shipments by Adr Carrer
Sex. 2.4(7) Project Travel-Lks of .S, Plag Ads Camios




Appendix C-6 FTAC4220.)F
1 1 2008
Rev |, 041472000
Rev 2 077012010
Rev 3, 021152011
TECHMIC AL RESTRICTIONS
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Appendix C-7

THIRD PARTY CONTRACTING CHECKLISTS

CHAPTER IV, Sec. 2.b

ARCHITECTURAL ENGINEERING AND RELATED SERVICES—SPECIAL REQUIREMENTS
ACQUISITION OF PROPERTY AND SERVICES

CHECK
Sec. 2h(l} Qualifications-Basced Requirements
Ser. 2.h(2} Relation 1o Construction
Sec. 2.h{2)(2) Purpose of Services
Sec. 2.b{2)(b) Requirements in the Context of a Construction Project
Sec. 2 h2)bii End Products Used ip Construction
Sec. 2H{N ()2 Services Related  Desipn of Construction Projects
Sec. 2h{Z)(b)3 Actoal Construcgon
Sec. 2.h(2)(c) Type of Contracior Mot Determunative
Sec. 2.0(3) Equivalent State Law
Sec. 2.h{4) Special Requirements for Indirect Cost Rates
CONSTRUCTION—SPECIAL REQUIREMENTS
CHAPTER TV, Sec. 2i ACQUISITION OF PROPERTY AND SERVICES CHECK

See. 2.i(1) Bonding

Sec, 2.i(1)(a) Bid Guarentee

Sec. 2,i(1)(b) Performance Bond

Sex. 2.1(1)(e) Peyment Bond

See. 2.i(1)e)) Less Than $1 Million

Sec. 2l )c)2 More Than $1 Million but Less Than 35 Million
Sec. 2.(13(c)3 More Thao $5 Million

Sex. 2.i(1)(d) Acceptable Sureties

Sec. 2.i(1)(e) Reduced Bonding

See. 24(1)(f) Excessive Bonding

Sec. 2.i{2) Seistnic Safety

Sex. 2.i{3) Value Enginecring

Ser 2.1{4) Equal Eraployment Oppostunity

Sec. 2.i($5) Prevailing Wages

Sec. 2.i(6) Anti-Kiekback

Sex. 2.i(7) Construcrion Safety

Sec. 2.1(8) Labor Newwrality

See. 2.i(%) Preference for U.S. Property—Buy America
Sec. 2.4(10) Accessibility
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THIRD PARTY CONTRACTING CHECKLISTS
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RESEARCH, DEVELOFMENT, DEPLOYMENT, AND SPECIAL STUDIES

SPECIAL REQUIREMENTS

CHAPTER IV, Sec. 25 ACGQUISITION OF PROPERTY AND SERVICES CHECK.
Sec. 2.j(1) Patent Rights
Sec. 2.3(2) Rights io Dem
Sec. 2.j(2)a) Publicabon Restricdons
See. 2.4(2)(b) Dustribution of Data
See. 2.4(3) Expori Control
Sec. 2,5(4) Protection of Buman Subjects
Sec. 2.j(5) Protection of Animals

AUDIT SERVICES—SPECIAL REQUIREMENTS
CHAFTER IV, Sec. 2% ACQUISITION OF PROPERTY AND SERVICES CHECK
Sec. 2.k(1) Single Audit Act
Sec. 2.k(] }a) Organizational Conflicts of Interest
Sec. 2.x(1)(b} Eligibibity of Costs
Sen. 2.K(2) Other Project Audits
See. 2Xk(2)(a) Orgmnizational Conflicts of Interest
Sec. 2.K2)(b) Venficason of Indirect Costs
Sec. 2.k2Xe) Duplication of Services
Ser. 2.k(2)d) Obtzining direct Cost Rates
See. 2.k(2)(d)L Goveranental Entides
Sec. 2 X{2)(8)2 Indian Tribes
Sec. 2X2)d)3 Educational Institutions

Sec. 2k(2Xd¥M

Non-Proft Entiies

Sec. 2K2)d)3

Fovate For-Profit Eotities

Sec. 2.X(2)(e)

Eligibility of Costs
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THIRD PARTY CONTRACTING CHECKLISTS
CHAPTER W SOLIRCES LCHBECK
Sen | Fimrse Aseatitl
e 2 Chaard Lse
Em. ] Lo Prosareneiti
Soc_la Lse Encomraged
ez b AlFTA sod Feoera) Rapanements Apply
e S Lieal Govermmen Mashasng Sehedoles oy Ponhaemy Comrsers
S da Lige Encramgai
B b L1 FTA end Pederl Bagniremenis Agphy
Le 3 Fedeml Fuoss and Surphis Frope s
ek b Fedem! Soprly Schedules
Sem 6in Full Lse of Fedasl Supply Schedule
Ses b Latipied Lise of Federal Supply Schaiuls
See Sh1h frroanes Technikgy
Ser fi) b e of Eoegenny Recovery
S, BR{Y) Liezal Pregusdness Acqmiziion
Sex, 62 Ml P A e Fedenl Reqummenss Apphy
ez, B Compeonom amd Frice Fissenehlsnss
S 1 Extaring Cottrasty
Se Ta Permmiziible Anbons
Sec TAl1) Exerruse of Opogns
See T Timd Cionesigny wiih the Linderlyiog Comrey
S T{11D) Frice
Ber T IKeh el Triined as Sede Soume Procoemenes
Ser Talliel] Falhurs 1 Evalesie Ooticns Before Awanfing the Underhying Contrag
Bec: Tall icld Megolizting & Lower Optioo Price
Hee Tarly Assignment &F Coedract Faghe
Sec Tallia) dcquinison Thoogh Asspmed Cooerert Raghis
S Tafdybh Alternarive to dgshgned Comirae Righis
Bec Tal2ibi) loine Procuromems
L S T T larerpovsneneral Froomremnen
Gac Th Impermazsible Seaiom
Bee TH{Y) Larpreger Connct Expanson
S Thils Cardmul Chenge
S ThiZHa) identifymg Cardial g
Sec THIIM) Changes in Qamtity
Ser ThEIWC) Tiests
Sec Thd2Hd) Rnlling Stock
S Thidyey Feadaml Frozureemi St dards
Bee. ¥ The Cipen Market
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THIRD PARTY CONTRACTING CBECKLISTS

CRAPTER VI OPEN MARKET PROCUREMENTS - COMPETITION CHECK

Sec, 1 Corpetition Rerpired

Sex. 1a Solicitation by the Recipient

Sec. )b Unsoberted Proposals

Ser. 1.6{1}) Receipt

See. 1.b(2) Adrquate Description

Sec. 1.6(3) [iferest in the Property of Services

Sec. 1.b(3) Adequate Opportanity to Compete

Sec. 1.b{4) Contract Award Based on Proposals Received
Sec. l.¢ Prequalification

Sec. 1.{1) Lists

Sec. 1 c(2) Sourees

Sec. 1.c(3) Qualification Penods

Sec. 2 Solicitation Requirements and Restrictions

Sec.2a Description of the Property or Savicts

Sec. 2.a(1) What to Include

Sec. 2a(2) CQruaptities Limited to the Recipient’s Actual Needs
Sec. 2.3(3) Brand Nume or Equal

Sec. 2.a(4) Prohibiticns

Sec. 2.a(4)Ya) Excessive Qualifications

Sec. 2.a(4)D) Unnecessary Experience

Sec. 2.a(4)(¢) fmproper Prequalification

Sec, 2a{4)(d} Retainer Contracts

Sec. 2 a(4)(c) . Excessive Bonding

Sec. 2.a{4)(f) Brand Name¢ Only

Sec. 2.a(4)(g) In-State or Local Geographic Restrictons
Sec. 2.a(4)gil Architectural Enginesring Services
Sec. 2.a{4)g)2 Licensing

Sec. 2.8(4)(g}d Mgjor Disaster or Emergency Relicf
Sec. 2.8(4)h) Organizational Conflicts of Interest |
Sec. 2.a(4)(h)]l Occarrence

Sec. 2af4i(h)La Lack of bnpartiality or Impaired Objectivity
Sec. 23 (4)(0)1,b Unequal Access to nformation
Sec. 2 a(4)Xb)l.c Biased Grownd Rules

See. 2.a(4)h)2 Remedies

Sec. 2a(4)(i) Restaiot of Trade

Sec, 2.8(4)(5) Arbitrary Action

Sec.2.b . Evaluaton Factors

Sec. 2.¢ Coanast Type Specified

Sec. 2.6(1) Typical Cantract Types

Sec. 2.5(1)8) - Firm Fixed Price

Sec. 2.())(b) Cost Reimbursement

Sec. 2.62) Prohibited or Resticted Coptract Types

Sec. 2.c(2)(a) Cost Plus s Percentage of Costi—Prohibrted
Sea. 2.6(2)(b) Percentage of Construction Cost—Prohibited
Sec. 2.£(2)(c) Tirne and Materjals—Restricted

Sec. 2.5{2)(c)L When to Use

See. 2.6(2)c)2 Fom Cealng Price

Sec. 2.d Other Federa) Reguirements Affecting the Proparty or Services to be Acquired
Sec. 2.¢ Other Federal Requirements Affecting the Bidder oy Offeror and Contractor
Sec. 2.f Award to Other Than the Low Bidder or Offeror

Sec. 2.¢ Rejection of All Bids or Offers
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THIRD PARTY CONTRACTING CHECKLISTS

Appendix C-11

CHAPTER VI, Sec. 3

OPEN MARKET PROCUREMENTS - METHODS OF COMPETITTVE PROCUREMENT CHECK
Sec. 3.8 Miero-Purchases '
See, 3.5(1) When Appropriate
Sec. 3a{2) Procedures
Sec. 3 a{2)a) Compettion
See. 3.a(2Kb) Prolubited Divisicns
Sec. J.a(2X¢) Documentation
Sec. 3.b Small Purchaseg
Sec. 3.b(1) When Appropriate
Sec. 3.6(2) Procedures
Sec. 3.b(2)(a) Competition
Sex. 3.b{2)(b} Prohibited Divisions
Sec. 3 Sealed Bids (Forma) Advertismg)
Sec. 3.1 When Appropriate
Sec. 3.o(1Xa) Precise Specifications
Sec. 3.e(1)(B) Adequate Sowrees
Sec, Le(iXe) Fixed Price Contact
Sec. 3.e(l)d) Price Determmanve
Se. 3.e())(e) Discussions Unnecessary
Sec. 3.¢{2) Procurement Procedures
Ser. 3.¢{2)(a) Publicity
See. 3.(2)(D) Adequate Sowrces
Sec. 3.e(2¥e) Adequate Specificabons
Sec. 3.¢{2X4d) Sufficient Time
Sec. 3.c(2)Xe) Pubbic Opening
Ser. 3.c(2}N Fixed Price Contract
Sec. 3.6(2)(2) Rejection of Bids
Ser. 3.4 Compaitive Proposals (Request for Proposais)
Sec. 3.4(1) When Approprime
Sec. 3.d{1)(a) Type of Specificanions
Sec. 3.4(1)(b} Unceatam Number of Sources
Set. 3.d(1)(c} Pnice Alone Not Determinasive
Sec. 3.4(1)(dy Discussions Expected
Sec. 3.4(2) Procurement Procedures
Sec. 3.4(2Xa) " Publicity
Sec. 3.4Q2)(b) Evajuation Factors
Sec. 3.4(2)}(¢) Adequate Sourves
See. 3.62)(d) Evaluation Method
Sec. 3.8(2)(e) Price and Other Faciors
Sec. 3.a((H Best Value
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OPEN MARKET PROCUREMENTS - METHODS OF COMPETITIVE PROCUREMENT CHECK

CHAPTER V]

Sec. 3e Two-Step Procurement Procedures

Ser. 3.&(1) Review of Technica) Qualifications and Approach

Sec. 3.¢(2) Review of Bids and Proposals Subwitzed by Qualified Prospective Contractors
Sec. 3.f Architectural Engineering Serviees (A&E) and Other Services
Sec. 3.R1) Qualification-Based Procurement Procedures Required
Sec. 3.112) Querlifications-Based Procurement Procedures Prohibited
Sec. 3.83) Qualifications-Based Procurement Procedires

Set. 3.{3X8) Qualificetions

Sec. 3.63)(b) Price

Sec. 3.413)(c) Most Qualified

Sec. 3.6(3)(d) Next Most Qualified

Sec. 3.f{3)(e} Effect of State Laws

Sec. 3.(5) Audits and Indirect Costs

Sec, 3.{S)(a) Performance of Andits

Sec. 3.85Xb) Indirect Cost Rates

Sec. 3.85)c) Application of Rates

Sec. 3.{5)(d) Prenotificanon: Confidenpality of Data

Sec. 3.8 Design-Bid-Build

Sec. 3.(1) Design Services

Sec. 3.g(2) Construction

Sec. 3.h Design-Build

Set. 3.1(1) Procurerment Method

Sec. 3.b(1Xa) Construction Predominant

Sec. 3.0())(b) Design Services Predominant

Ser. 3.0(2) Selection Processes

Sec. 3.h(2)a) One-Step Method

Sec. 3.0{(2)b) Two-Step Method

Sec. 3.0(2)(B)L Review of Technical Qualifications and Approach
Sec. 3 h(2)(b)2 Review of Complete Proposaks
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THIRD PARTY CONTRACTING CHECKLISTS

CHAPTER VI, Sce. 3.0 OPEN MARKET PROCUREMENTS - METHODS OF PROCUREMENT
OTHER THAN FULL AND OPEN COMPETITION CHECK

Sec. 3.i(1) When Appropriate

Set. 3.1(1)(a) Competivon Adequacy

Sec. 3.i(1)(b) Sole Source

Sec. 3.i(1)(b)1 Unigue Capability and Availability

Sec. 3.i(1)(b)la . Unigue or innovative Concapt

Sec. 3.i())(b)Lb Patents or Restricted Dara Rights

Sec. 3.i(1){b)Le Substantial Duplication Costs

See. 3.4(1)(d)1.d Unacceprable Deday

Sec. 3.4(1)(b)2 Single Bid or Single Proposal

Sec. 3.i(1)(b)2.4 Adequate Cormpetrtion

Sec. 35(1)(b)2.D Inadequae Compettion

Ser. 3.i(1){c) Unusual and Compelling Urgency

Sec. 3.1(1)(d) Associated Capitml Maintenance Itern Exceptian Repealed

Sec. 3.1(])(e) Authorized by FTA

Sec. 3.i(1)(e)L Consortum, Joiot Venture, Team, Partnership

Sec. 3.i(1X&)2 FAR Standards A

Sec. .i(1)(e)2a Statutory Awhorization or Requirement

See. 3.i (1)(e)2.b National Emergency

Sex. 3.i(1)(e)2.¢ Research

Sec. 3.1 Xe)2.d Protests, Disputes, Claims, Litiganion

Sec. 3a(1Xe)2e Intemational Agreamnents

Sec. 3.i(1¥e)2.f Nartiona) Security

Sec. 3.i(IXe).g Public Interest

Sec. 3.i(2) When Prohibited

Sex. 33(2X8) Failure to Plan

Sec. 3.3(2Xb) Limited Availebility of Federal Assistance

Ses. 3.(3) Procuremnent Procedures

Sec. 3.i(3Xa) Potential Sowtes

Se. 3.1(3)(b) Sole Source Justification

Sec. 3.i(3)(c) Cost Analysis

See. 3.i(3)(d) Preaward Review
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THIRD PARTY CONTRACTING CHERCKLISTS

CHAPTER VI OPEN MARXET PROCUREMENTS - EVALUATIONS CHECK

Sec. 4 Eligible Costs

Sec. 5 Incentive Costs and Paymena

Sec. 6 Cast or Price Analysis

Sec. b.a Cos Analysia

Sec. §.a(1) Federad Cost Principles

See. 6.8(2) Establishing Indirect Cost Rates

Sec. 6.6(2)8) Cantracts of $5 Million or Less

See. 6.3(2)(b) Contracts Exoeading 35 Million

Sec: 6.a(3) Profit

Sec. 6.b Price Analysis

Sec. b.c Guidance on Cost and Price Analysis

Sec. ? Evaluagons

Sec. 7.a Genera)

Sec. 7.b Options

Sec. 1M1 Evaluaton Required

Sec. 7.6{2) Evalusnon Not Required

Seele Evsluators
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OPEN MARKET PROCUREMENTS ' ‘\
. CHAPTER VI CONTRACT AWARDS - REJECTIONS OF BIDS AND PROPOSALS . CHECK |
‘ Sec. 8 Contract Award
| Sec. 8.8 Award 1o Other Than the Lowest Bidder or Offeror
Sec. 8.b Award to Only a Responsible Bidder or Offeror
Sec. £.b(1) Integrity and Ethics
Sec. 8.b(2) Debarrent and Suspension
Sec. 3.b(3) Affirmative Acton and DBE
Sec. 8.b(4) Public Pohicy
Sec. B.b(5) Administrative and Technical Capacity
Sec. 8.b(6) Licensing and Taxes '
Sec. B.b(7) Financial Resources 1
Sec. B.5(8) Production Capability
Sec. 8.B(%) Timeliness
Sec. 8.b(10) Performance Record
Sec. 8.b(10)(a) Current Performance
Sec. 8.b{103(b) Past Performance
Sec. 8.6{10}b)1 Sufficient Resources
" Sec. B.H(10Xb)2 Adequate Past Experience .
Sec. B.b(10XM)3 Any Past Deficiencies Not the Fault of the Bidder or Offeror
| Sec. 8¢ Rejecton of Bids and Proposals
| Sec. B.c()) Governmental Recipients
I Sec. 8.0(2) Noo-Governmental Recipients
‘ Sec. 8.d Extent and Limits of Contract Award
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D. APPENDIX D

Appeadix D-1

PROVISIONS, CERTIFICATIONS, REPORTS, FORMS, AND OTHER —~

MATRICES

A. THIRD PARTY CONTRACT PROVISIONS

(exchuding micro-purchases, except Davis-Bacon requirements apply 1o contracis exceeding $2,000)

PROVISION

COMMENTS

MASTER AGREEMENT
 REFERENCE
(based on FA MA(17) 10-1-2010)

ADFTA Assisted Third Party Coutracts and Subcontracts

No Federtl Government Obligations

to Third Parties (Use of Disclaimer) §2f
False or Fraudulent Ststements or §3f
Cleairns — Civil and Criminal Fraud ’
Access to Third Party Contract §15.8
Records '
Changes b Federal Requirements § 2.601)
Civi Rights (Tide VI, ADA, EEO

(except special DOL construction §12
clavse) )

Disadvantaged Business Enterprises Conrract swerded oo the basis of a §12.6
(DBEs) ] bid/proposal offering to use DBEs. '
Incorporation of FT A Terms Per FTA C 4220.1F §15.a

Awards Exceedlng $10,000

Terminations

If 46 CFR Part 18 applics.

& 11 ond § 15.8, which incorparaie
45 CFR Part 18

Special EEQ provisioon for
construction contracts

{49 CFR Part 18 or Part 19 indicate
tbat the DOL EEOC regulations ut
4] C.F.R Chapter 60 apply,

§ 15.a, which incorporates
49 CFR Part 18 and Par? 19

Awaris Exceeding $25,000

Debarmem and Suspension

§3b

Awards Exceeding the Simplified Acqnisition Thresbo
{As of February 2011, OMB hss not to date adopted the FAR clause 2.101 $150,000 standard for gﬂ_nts.)

1d ($100,000)

When tangible property of

] 5 . . 4.
Buy Americe construction will be scquired §14.a
Resolution of Disputes, Breaches, or § 56
Other Utigal:ion
Awards Exceeding $100,000 by Statute
As of February 2011, the OMB Offhee of
: Federa) Finsndal Mansgement has not

Lobbying adopted the FAR clause 2,101 §150,000 §3.d

simpiified sequisidon threshold standard,
Clean Air §35h
Clzan Wares §25¢c
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1012008
Rev, 1, 04/ 142000
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Rew, 3, 02152011

FROVISIONS, CERTIFICATIONS, REPORTS, FORMS AND OTHER — MATRICES

A. THIRD PARTY CONTRACT PROVISIONS (Coptinped)

{excluding misro-pirchases, exeep Davie-Bacon rmqurements apply o contracts excesding £1,00K))

MASTER AGREEMENT

PROVISTON COMMENTS REFERENCE
. [‘l_iﬂ o FA M.-liﬂ ] ]f.l-lall]-l!; .
Transport of Property or Persong
Wihen sequiring prapesty suilable for
Cargo Praferarce FREN-
L= ME_n:m by oocin vessel,
Whan propermy oF pergang Bre R mporied by
Fly Asméerics it horoesn LS md Geogn dmbinehions, o §l1de
; TRV WP
Coostroction Activities
Conpruerion Emaloyves Proseninn g
= Dinvis- Bacon Act For conmrecs sxeonding 33 000, § 2l
For contrucs exconding § 100,000
Enﬂ.ﬂ]'uﬂhmﬁh\nh}ui‘nﬂmum: .Pul}ff:hmrylﬂl'hﬁtﬂﬂ-ﬂ Eifiee af
= Coneracd 'Work Hoars & Fedeal Frnancial Magsgement has poo § #.all)
Safery Simndiods A sdapaed the FAR clawse 3101 £1 50,000
o ll’_‘l.up-:hn-d nm'i'?' i it § 24y
—Ea Ans. A , el
- S 7 Copeland Kickback Adt Adl cansiracoom coatscs meesting 13,000,
15 g gpusrmmis boad I
1084 performance bond
Boaditep for Conaructeon Aojpiies Poserneet beomad svual fo: §15.0tl)
Excending & LR 0 — 5% fom eommactn < 5L /
= @ fior combrnets 3810 — < $5h
= 5L, 5% for coniraces > $5M.
Constrscnan conmraets for now baflldings or
Selomee Salery for existing Tuibdings jiie
Nonconstroction Activities
— S —
Fat all fumlesy, rollmg ok, and
n-pu-_n.ﬁmal SOnITESEE (SRS TEnSEroTIRaon
Nonconsruesian Enuployer Prowoon | Sices conmcts ind ope markes
— Costraet Work Hours & e TBLE e ; § 24k
Safery Standands ACE A:ul!fdn-nm-p_zﬂ[T.m:ﬂH"BﬂHutaf
Fadoml Finsocial Mmagoment hea oot
adopied] ihe FAR clause 3.101 3150000
aimplified mhﬂimii;.dmﬂ mrtaeyderd. - A
Transit Operations
Tranit Employes Protective
f2dd
L Amageneny —
Chane Bus Cpersnons L
Skl Bud Oyerations § 0
T e
Drug Uss amd Tesomg Safery setifive funaioae

Alcodol Mizase pd Tering

jiih
filb

Safery sehanve funenpng
= ————
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PROVISIONS, CERTIFICATIONS, REPORTS. FORMS, AND OTHER—MATRICES

A. THIRD PARTY CONTRACT PROVISIONS {Countinued)

{excluding micro-pucchases, except Davis-Bacon requirements apply o conmracts exceedimg $2,000)

PROVISION -

COMDMENTS

MASTER AGREEMENT
REFERENCE
(based on FA MA(1T) 10-1-2018)

Pianning, Research, Development, and Demonstration Projects

Patent Rights §17
Rights in Data and Copyrights §18
Special Notification Requirements for States
Special Notification Requirement far | § 38
States ]
Miscellapeous Special Requirements
‘ .

Egergy Conservabon §26

Contracts when procuring $10,600 or
Recycled Products more per year of items designated by §15%

EPA
Conformance with National I'TS Contracts and solicitations for ITS §15.m
Architecture projects. ]
ADA Access Coniracts for rolling stock or §12.¢

facilities construction/renovation

Assignability Clawuse

Procurements through assignments.

§ 15.a, which incorporates
49 CFR Part) 8 and 49 CFR Part 19
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PROVISIONS, CERTIFICATIONS, REPORTS, FORMS, AND OTHER-—MATRICES

B. APPLICABILITY OF THIRD PARTY CONTRACT PROVISIONS

(exchuding micro-purchases, except Davis-Bacon requisements apply to contracts exceeding §2,000)

" TYPE OF PROCUREMENT -
. . - ) L. oo . - . T RO“!‘]J‘ E‘ f .
. Prafessiona) Operstions/ Ty, . ML Materials &
PROVISION: L Stock Construction :
‘ i Services/AZE | Management | - Supplies
No Federsl Government
Obligations to Third Parties AH All All All All
(by Use of a Disclaimer) ,
False Smtecments or Clams  Civil
| Access 1o Third Party Contract All All All Al All
Records
Changes to Federal Requirements All All All All All
Terminatian >£10,000 if >$10,000 if >$10,000 if >$10,0600:f >510.000 if
49CFRPart18 | 45 CFRPart 18 | 49 CFR Part (& | 49 CFR Part 18 4% CFR Part
applies. applies. applies. applies. 18 applics.
| Civil Rights (Tide V1, ADA, EEO All All All>$£10,000 All All
except Special DOL EEO ¢lavse |
for construction projecis) |
| Special DOL EEO clause for 510,000
cOonsruction projects
Disadvaataped Business All All all All All
Enterprises (DBEs)
| Incorporation of FTA Terras All All All All All
| Debarment and Suspension >525,000 »>$25,000 >$25,000 >$25,000 >$25,000
Buy America ' >$100,000 | >$100,000 | >$100,000
AsofFeb. 2011, | AsofFed 2011, | aqofPeb. 2011,
FTA has not FTA bas oot FTA has not
adapied the FAR | Mdoptad the FAR | paopied the FAR
2101 $130,000 | 2101 5150080 | 2,4p) 5150000
somndard. standard. Sndyrd.
Resolution of Dnsputes, Breaches, >$100,000 >3100,000 >3100,000 >$100,000 >8100,000
| or Other Livgaton
Lobbying >$£100,000 >$100,000 >$100,000 >$100,000 >$100,000
Clean Air >§100,000 >$100,000 | >$100,000 | >$100,000 | >$100,000
Clean Water >$£100,000 >5$100,000 >$100,000 >$100,000 =$100,000
Cargo Preference Trnsport by | Transportby — Traosport by
ocean vessel. | ocean vessel. | ocran vessel
Fly America Foreign air Foreignair | Foreignaiy | Foreignair @ Foreign air
transp./oavel. | mansp/tevel | transp/fravel. | transp/travel. | transp. /oavel,
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PROVISIONS., CERTIFICATIONS, REPORTS, FORMS, AND OTHER—MATRICES

B. APPLICABILITY OF THIRD PARTY CONTRACT PROVISIONS (Continued)

(excluding micro-purchases, except Davis-Bacon requiretoents apply to construction contracts excecding $2,000)

4. ' TYPE OF PROCUREMENT
Proféadona.i _ . Operations/ | Roling Stock Co ction | Materials & '
PROVISION Services/A&LE | Management Porchase Supplies
Davis-Bacon Act >$2,000 {also
ferties).
Contract Work Hours and Safety >$100,000 >$£100,000 >8100,000
Standards Act {wansportation (also ferries).
s&avices
exceptad).
Copeland Ant-Kickback Act
Secton 1 All
Section 2 > $2,000 (also
ferries).
Boodmg $100,000
Seigmie Safety A&E for new New
buildings & buildings &
addigons. addittons.
Transit Employee Protective Ttansit
Arrangements operatons.
Charnter Service Operatious All
School Bus Optratons Al
Drug Use and Testng Trapsit
operabions.
Alcobol Misuse and Testng Traosit
operations.
Patent Rights R&D
Rights in Data and Copyrights R&D
Energy Conservation All All All All All
Recyeled Products EP A-sclcoted EP A-selected EP A-selected
itews $10,000 dems 510,000 | items $10,000
or more or mire OF TGt
annually. annvally. annually.
Conformance with ITS National 1TS projects. ITS projests. | ITS projects. | ITS projects. | ITS projects.
Architecture
ADA Access ALE All All All All
Notficaton of Federal Limited to Lirmited to Limited 1o Limited to Limited to
Participation for States States. States. Ststes. States. States.
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PROVISIONS, CERTIFICATIONS, REPORTS, FORMS, AND OTHER—MATRICES

C.” CERTIFICATIONS, REPORTS, AND FORMS™ -

| it

CERTIFICATIONS, JUR A REGULATORY,
REPORTS, AND FORMS (COMMENTS .. _ REFERENCE,
Al procurements of tew modet transit buses
Bus Testing Certification and vans sod cxisting models being modified 49 CFR Part 665
with 2 major chapgevor changes.
TVM Cerdifeations Al rolling stock procurements, 49 CFR Part 26
: . ; . Procursments of ateel, iron or manufsctured
Buy Americas Certificetion products e ting $100,000. 49 CFR Part 66)
. FTA Anmua) Certification for any rolling
Preaward Review s1dek procar i 49 CFR Pant 663
: P Rolling stock procurcments exceeding
Preaorand Buy America Ceartification proc & exceeding $100.000. 49 CFR Part 663
Presward Purchaser's Requirement All rolling stock procurements. 49 CFR Part 663
| Post Delivery Review ¥TA Anpua] Certificanon for any rolling 49 CFR Part 663
stock procurement
Post Delivery Buy America Rolling stock procurements exceeding
Certification _procurements exceeding $100,000. 423 CFR Fan 663
Post Delivery Purchager's All rolling stock procurementsto the extent 49 CFR Part 663
Requirement required by Federa] Jaw and regenlstions.
Rolling Stock axecpt for prosurements off
~1Q or fower wehitles:
~ 20 or fewer vebieles sorveg rura) {other dhan
i wbaized) arcas or uwrbenized areas or 200,000 poople or
Ono-Site Inspector’s Repont fowers 49 CFR Part 663
- wry atround of pricoery cemufzetred Saadand
production md winodiGead vaos thet sfler visusl
mspection a0d noad testing med the convact
specifications.
Federal Motor Vehacle Safery
Stendards Motor vehicle procursments (49 CFR 571). 49 CFR Part 663
Preaward Review and Post Delivery '
49 CFR Part 20

As of Februgry 2011, OMB
Office of Fedaral Financial

Lobbying Procurcments extesding $100,000, Mansgeooent has not adopied
FAR 2.101 §£50,000 stmplificd
acquisiion threshold standard.

[ 49 CFR Part 20
As of February 2011, OMB
Standard Form LLL and Quarterly Procurements exceeding $100,000 where Office of Federal Fingneial
Updaies (when required} contractor cogages in lobbying activites Mt agement has not adopted

FAR 2.101 $130,000 siraplified
ecquisition threshold standapd
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Appendix D-7

PROVISIONS, CERTIFICATIONS, REPORTS, FORMS, AND OTHER—MATRICES

D. OTHER MATTERS

. STATUTORY OR
OTHER MATTERS COMMENTS REGULATORY
: : REFERENCES
L 49 CFR § 18.36(b)(2)
Contract Administration System 49 CFR § 19.47
49 CFR § 18.36(b)(9
Record of Procurement History 49 CF§R § ]9.(2( )
Protest Procedures 49 CFR § 18.36(b)(12)
Selection Procedures 49 CFR § 18.36{c)(3)
. . 49 CFR § 18.36(f)
Cost/Price Analysis 49 CFR § 19.45
Justification for Nopcompetitive . 49 CFR § 18.36(b)(9) by implication
Awards If Applicable. 49 CFR § 19.46(b)
No Excessive Bonding Requirements 45 CFR § 18.36(b)
49 CFR § 15.48(c)(5)
4% U.S.C. § 5325
No Exclusionary Specifications § (b
No Geographic Preferences Except for ARE Services 49 CFR § 18.36(c)(2)
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REQUISITIONING OF MATERIALS & SERVICES

Purchase Requisitions that are FTA funded, must adhere to all of the applicable requirements
set forth in Circular 4220.1F (attached and incorporated herein as Exhibit 1) as well as all
applicable Metra procurement procedures, business regulations, and other rules and
regulations. Circular 4220.1F applies to each FTA recipient of Federal assistance when it
uses FTA assistance for third party contracts. FTA funded procurements require project costs
to conform to applicable Federal cost principals for allowable costs. Cost must be necessary
and reasonable, allocable fo the project, authorized or not prohibited by Federal law or
regulations, and must comply with Federal cost principles applicable to Metra. Metra prohibits
geographic preferences, except in those cases where applicable Federal statues expressly
mandate or encourage geographic preference. Metra also prohibits the cost plus a
percentage of cost and percentage of construction cost methods of contracting. Time and
Materials type contracts are restricted. They can only be used when it has been determined
that no other contract type is suitable; and if the contract specifies a ceiling price that the
contractor may not exceed except at its own risk. Metra also prohibits excessive
qualifications, unnecessary experience requirements, improper prequalification, retainer
contracts, arbitrary action, excessive bonding, and brand name only. Bonding is required for
all construction contracts exceeding the simplified acquisition threshold uniess the FTA
determines that other arrangements adequately protect the Federal interest. If there is a
liquidated damages provision in a proposed contract, any liquidated damages recovered shall
be credited fo the project account invoived unless the FTA permits otherwise. When progress
payments are utilized the solicitation documents must indicate that Metra will receive title to
property (materials, work in progress, and finished goods). Advance Payments are prohibited
to a third party contractor before the contractor has incurred the cost for which the payments
would be aftributable. However, the FTA does occasionally make exceptions to the
prohibitions if the recipient can provide sound business reasons for doing so and has obtained
FTA’s advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and termination for convenience provisions must be included in
contracts exceeding $10,000.

Design-Bid-Build procurement method requires separate contracts for design services and for
construction. The design services will follow PU-08-RC and the construction services will
follow PU-14-RC.

Options may be included in a contract, provided however that Metra shall not enter into any
contract for rolling stock or replacement parts with a period of performance exceeding five (5)
years inclusive of options. If options are used, the option quantities or periods contained in
the contractor's bid or offer must be evaluated in order to determine contract award. When
options have not been evaluated as part of the award, the exercise of such options will be
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PROCEDURE

PU-05-RC

REFERENCE HUMBER

FORMAL QUOTATIONS AND AWARD

PURPOSE

This procedure provides instructions for the solicitation and award of bids for purchases of
materials and services, where the estimated cost is $10,000.00 or more.

POLICY

This procedure will be used when the acquisition of materials or services will equal or exceed
$10,000.00, unless specifically exempted. See Purchasing Exemptions (Exhibit 1).

Acquisitions under $10,000.00 may be made utilizing Informal Quotations and Award
PU-04-RC. If less than $500.00, use Direct Purchases, PU-13-RC, or Procurement Card
Purchases, PU-21-RC.

For the acquisition of professional services, see the appropriate procedure, PU-06-RC, PU-07-
RC or PU-08-RC.

Circular 4220.1F applies to each FTA recipient of Federal assistance when it uses FTA
assistance for third party contracts. Metra requires that all third party contracts include
provisions adequate to form a sound and complete agreement.

If there is a liguidated damages provision in a proposed contract, any liquidated damages
recovered shall be credited to the project account involved unless the FTA permits otherwise.
When progress payments are utilized the solicitation documents must indicate that Metra will
receive title to property (materials, work in progress, and finished goods). Advance Payments
are prohibited to a third party contractor befare the contractor has incurred the cost for which
the payments would be aftributable. However, the FTA does occasionally make exceptions to
the prohibitions if the recipient can provide sound business reasons for doing so and has
obtained FTA’s advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and fermination for convenience provisions must be included in
contracts exceeding $10,000. Options may be included in a contract, provided however that
Metra shall not enter into any contract for rolling stock or replacement parts with a period of
performance exceeding five (5) years inclusive of options.

The bid solicitation process will contain procedures for including Disadvantaged Business
Enterprises on bidders' list for the commodity or service being purchased, where appropriate.

. POLICY (Continued)
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PROCEDURE

PU-06-RC

REFERENCE NUMBER

PROFESSIONAL SERVICE CONTRACTS
(GRANT-FUNDED, NON-BROOKS)

. PURPOSE

This procedure sets forth policies and instructions for the acquisition, administration, and
termination of professional service contracts and blanket professional service contracts
{hereafter, collectively referred to as “Professional Service Contract(s)” unless otherwise
stated) by Metra, which are funded by federal, state, or local grants and which do not
involve Architectural and Engineering services (NOTE: See PU-07-RC for Professional
Service Contracts that are not funded by capital funds, and PU-08-RC for Architectural and
Engineering Service Contracts).

0. POLICY:
GENERAL:

Professional Service Contracts are exempt from competitive bidding pursuant to MET
Ordinance 12-03 or NIRC Ordinance 12-01, but must follow grant requirements for the
applicable competitive negotiations process. Professional Service Contracts using capital
funds must be publicly advertised and competitively negotiated procurements in
accordance with FTA guidelines. Proposals will be solicited in a newspaper with general
circulation, and specific firms from lists of eligible vendors will be solicited, in order to reach
an adequate number of professional firms. The solicitation and contract documents should
follow FTA Circular 4220.1F and the Procurement Regulations. Circular 4220.1F applies
to each FTA recipient of Federal assistance when it uses FTA assistance for third party
contracts. The solicitation documents must also include as an Exhibit the Federal Transit
Administration required contract clauses. Metra requires that all third party contracts
include provisions adequate fo form a sound and complete agreement.

If there is a liquidated damages provision in a proposed contract, any liquidated damages
recovered shall be credifed to the project account involved unless the FTA permits
otherwise. When progress payments are utilized the solicitation documents must indicate
that Metra will receive title to property (materials, work in progress, and finished goods).
Advance Payments are prohibited to a third party contractor before the contractor has
incurred the cost for which the payments would be attributable. However, the FTA does
occasionally make exceptions to the prohibitions if the recipient can provide sound
business reasons for doing so and has obtained FTA’s advance written concurrence.

FTA funded third party confracts exceeding $100,000 must include administrative,
contractual, or legal remedies for violations or breach of the confract by the third party
contractor. Temmination for cause and termination for convenience provisions must be
included in contracts exceeding $10,000. Options may be included in a contract, provided
however that Metra shall not enter into any contract for rolling stock or replacement parts
with a period of performance exceeding five (5) years inclusive of options.
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PROCEDURE

PU-08-RC

REFERENCE NUMEER

ARCHITECTURAL AND ENGINEERING
SERVICES CONTRACTS
(BROOKS METHOD)

PURPOSE

This procedure sets forth policies and instructions for acquiring, administering, and
terminating contracts for Architectural and Engineering services (“A & E") by Metra,
regardless of the funding mechanism. The services being solicited are directly in support
of, directly connected to, directly related to, or lead to construction, alteration, or repair of

real property.
POLICY:
GENERAL:

A & E services are acquired by Metra using the "Brooks” procurement method regardless
of the funding mechanism. However, Circular 4220.1F applies to each FTA recipient of
Federal assistance when it uses FTA assistance for third party contracts. Also, Metra
requires that all third party contracts include provisions adequate to form a sound and
complete agreement.

The Brooks procurement method is based on the award of contracts for services such as A
& E services (the nature of the work to be performed and ifs relationship to construction,
not the nature of the prospective contractor, determine whether qualification-based
procurement procedures may be used) using a gualifications-based procurement analysis.
A & E services, the term means: (A) professional services of an architectural or
engineering nature, as defined by state law, if applicable, that are required to be performed
or approved by a person licensed, registered, or certified to provide the services described
in this paragraph; (B) professional services of an architectural or engineering nature
performed by contract that are associated with research, planning, development, design,
construction, alteration, or repair of real property; and (C) other professional services of an
architectural or engineering nature, or incidental services, which members of the
architectural and engineering professions (and individuals in their employ) may logically or
justifiably perforn, including studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering, construction phase services, soils
engineering, drawing reviews, preparation of operating and maintenance manuals, and
other related services.

FTA funded third party contracts exceeding $100,000 must include administrative,
contractual, or legal remedies for violations or breach of the contract by the third party
contractor. Termination for cause and termination for convenience provisions must be
included in contracts exceeding $10,000. If there is a liquidated damages provision in a
proposed contract, any liqguidated damages recovered shall be c¢redited to the project

REVISIONS | ISSUE DATE PREPARED BY APPROVED BY PAGE oF

6 9-28-12 Materials Management 1 28

EAADMINISTRATIVE OPFRATING PROCEDURES Procureman ProveduresPLU-08RCadg DRAFT %38-2012.dc

130147900v2 0917195 13245



PROCEDURE

PU-14-RC

REFERENCE NUMBER

FORMAL SOLICITATION AND AWARD
FOR CONSTRUCTION CONTRACTS

l. PURPOSE

This procedure provides instructions for the solicitation of bids for construction contracts
where the estimated cost is $10,000.00 or more.

8 POLICY

Metra will have and use an up-to-date list of firms registered in Metra’s vendor database to
use in the solicitation of construction contracts.

This procedure will be used when the acquisition of construction contracts will equal or exceed
$10,000.00, unless specifically exempted.

Any construction acquisitions under $10,000.00 may be made utilizing Informal Quotations
and Award (PU-04-RC), or if less than $500, Direct Purchases, (PU-13-RC).

The bid solicitation process will contain procedures for including Disadvantaged Business
Enterprises on bidders’ lists for the project to be procured, where appropriate.

Whenever possible and practical, Metra will endeavor to secure three or more bids
{quotations) in the open market. Upon receiving a single bid in response to a solicitation, it
should be determineg if competition was adequate. This should include a review of the
specifications for undue restrictiveness and will include a canvas of potential sources that
chose not to submit a bid. A determination is to be made to either re-solicit or continue with
the award based upon the information obtained in the review. The canvas conducted by
Materials Management is to be maintained in the contract file. If the solicitation specified a
vendor as a sole source, a written memaorandum explaining the reasons for the restriction
must be provided. The memorandum must be signed by the manager of the Requisitioning
Department, Division, or Office, the Senior Director or Deputy Executive Director, as
appropriate, and the Executive Director.

A sole source must be the onIS/ available contractor that can provide the goods or services.

If capital funding is involved, Circular 4220.1F applies to each FTA recipient of Federal
assistance when it uses FTA assistance for third party contracts. FTA/IDOT approval of a
sole source may be required. The solicitation documents must also include as an Exhibit the
Federal Transit Administration required contract clauses. For contracts that include capital
funds, a price/cost analysis and a history of procurement must be prepared and maintained on

file.
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PROCEDURE

PU-02-RC

REFERENCE RUMBER

REQUISITIONING OF MATERIALS & SERVICES

Purchase Requisitions that are FTA funded, must adhere to all of the applicable requirements
set forth in Circular 4220.1F (attached and incorporated herein as Exhibit [) as well as all
applicable Metra procurement procedures, business regulations, and other rules and
regulations. Circular 4220.1F applies to each FTA recipient of Federal assistance when it
uses FTA assistance for third party contracts. FTAfunded procurements require project costs
to conform to applicable Federal cost principals for allowable costs. Cost must be necessary
and reasonable, allocable to the project, authorized or not prohibited by Federal law or
regulations, and must comply with Federal cost principles applicable to Metra. Metra prohibits
geographic preferences, except in those cases where applicable Federal statues expressly
mandate or encourage geographic preference. Metra also prohibits the cost plus a
percentage of cost and percentage of construction cost methods of contracting. Time and
Materials type contracts are restricted. They can only be used when it has been determined
that no other contract type is suitable; and if the confract specifies a ceiling price that the
contractor may not exceed except at its own risk. Metra also prohibits excessive
qualifications, unnecessary experience requirements, improper prequalification, retainer
contracts, arbitrary action, excessive bonding, and brand name only. Bonding is required for
all construction contracts exceeding the simplified acquisition threshold unless the FTA
determines that other arrangements adequately protect the Federal interest. If there is a
liquidated damages provision in a proposed contract, any liquidated damages recovered shall
be credited to the project account involved unless the FTA permits otherwise. When progress
payments are utilized the solicitation documents must indicate that Metra will receive title to
property (materials, work in progress, and finished goods). Advance Payments are prohibited
to a third party contractor before the contractor has incurred the cost for which the payments
would be attributable. However, the FTA does occasionally make exceptions to the
prohibitions if the recipient can provide sound business reasons for doing so and has obtained
FTA’s advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and termination for convenience provisions must be included in
contracts exceeding $10,000.

Design-Bid-Build procurement method requires separate contracts for design services and for
construction. The design services will follow PU-08-RC and the construction services will
follow PU-14-RC.

Options may be included in a contract, provided however that Metra shall not enter into any
contract for rolling stock or replacement parts with a period of performance exceeding five (5)
years inclusive of options. If options are used, the option quantities or periods contained in
the contractor's bid or offer must be evaluated in order to determine contract award. When
options have not been evaluated as part of the award, the exercise of such options will be
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PROCEDURE

PU-14-RC

REFERENCE NUMBER

FORMAL SOLICITATION AND AWARD
FOR CONSTRUCTION CONTRACTS

The bid solicitation process will contain procedures for including Disadvantaged Business
Enterprises on bidders’ lists for the project to be procured, where appropriate.

Whenever possible and practical, Metra will endeavor to secure three or more bids
(quotations) in the open market. Upon receiving a single bid in response to a solicitation, it
should be determined if competition was adequate. This should include a review of the
specifications for undue restrictiveness and will include a canvas of potential sources that
chose not to submit 2 bid. A determination is to be made to either re-solicit or continue with
the award based upon the information obtained in the review. The canvas conducted by
Materials Management is to be maintained in the contract file. If the solicitation specified a
vendor as a sole source, a written memorandum explaining the reasons for the restriction
must be provided. The memorandum must be signed by the manager of the Requisitioning
Department, Division, or Office, the Senior Director or Deputy Executive Director, as
appropriate, and the Executive Director.

A sole source must be the only available contractor that can provide the goods or services.

For contracts that include capital funds, a price/cost analysis and a history of procurement
must be prepared and maintained on file,

Solicitation for bids from confractors will be made by media advertisements for Invitation for
Bids. (See Exhibit Il in PU-04-RC, Informal Quotations and Awards)

Only bids received by the announced due date and time will be considered.

Construction contracts will be awarded to the lowest, responsive and responsible bidder.
Bonding is required for all construction contracts exceeding the simplified acquisition threshold
unless the FTA determines that other arrangements adequately protect the Federal interest.

Metra does not utilize Design-Build type contracts.

Labhor Provisions Under the Davis Bacon and Related Acts

1. The policy and procedures on labor provisions are applicable to construction contracts funded
with federal money and should be complied with by both Metra’s prime contractors and their
subcontractors.

2. Title 29 extends and ties the Davis-Bacon Act to certain other Acts, all referred to as Related
Acts, which are those laws that authorize federal assistance for construction through grants,
loans and guarantees. The Davis-Bacon and the Related Acts (DBRA) together reguiate labor
provisions retafive to federally funded contracts.

3. There are 59 Related Acts in addition to the Davis-Bacon Act which regulate labor provisions
in contracts. The related Acts relevant to Metra are The Copeland Anti-Kickback Act, The
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PROCEDURE

PU-02-RC

REFERENCE HUMBER

REQUISITIONING OF MATERIALS & SERVICES

Purchase Requisitions that are FTA funded, must adhere to all of the applicable requirements
set forth in Circular 4220.1F (attached and incorporated herein as Exhibit 1) as well as all
applicable Metra procurement procedures, business regulations, and other rules and
requlations. Circular 4220.1F applies to each FTA recipient of Federal assistance when if
uses FTA assistance for third party contracts. FTA funded procurements reguire project costs
to conform to applicable Federal cost principals for allowable costs. Cost must be necessary
and reasonable, allocable to the project, authorized or not prohibited by Federal law or
regulations, and must comply with Federal cost principles applicable to Metra. Metra prohibits
geographic preferences, except in those cases where applicable Federal statues expressly
mandate or encourage geographic preference. Metra also prohibits the cost plus a
percentage of cost and percentage of construction cost methods of confracting. Time and
Materials type contracts are restricted. They can only be used when it has been determined
that no other contract type is suitable; and if the contract specifies a ceiling price that the
contractor may not exceed except at its own risk. Metra also prohibits excessive
qualifications, unnecessary experience requirements, improper prequalification, retainer
contracts, arbitrary action, excessive bonding, and brand name only. Bonding is required for
all construction coniracts exceeding the simplified acqguisition threshoid unless the FTA
determines that other arrangements adequately protect the Federal interest. If there i1s a
liguidated damages provision in a proposed contract, any liquidated damages recovered shall
be credited to the project account involved unless the FTA permits otherwise. When progress
payments are utilized the solicitation documents must indicate that Metra will receive title to
property (materials, work in progress, and finished goods). Advance Payments are prohibited
to a third party contractor before the contractor has incurred the cost for which the payments
would be attributable. However, the FTA does occasionally make exceptions to the
prohibitions if the recipient can provide sound business reasons for doing so and has obtained
FTA’s advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and termination for convenience provisions must be included in
contracts exceeding $10,000.

Design-Bid-Build procurement method requires separate contracts for design services and for
construction. The design services will follow PU-08-RC and the construction services will
follow PU-14-RC.

Options may be included in a contract, provided however that Metra shall not enter into any
contract for rolling stock or replacement parts with a period of performance exceeding five (5)
years inclusive of options. If options are used, the option quantities or periods contained in
the contractor’s bid or offer must be evaluated in order to determine contract award. When
options have not been evaluated as part of the award, the exercise of such options will be

REVISIONS | ISSUE DATE PREPARED BY APPROVED BY PAGE OF
8e 2-1-12 Materials Management | 2 13

1301671944091 7195 13245



PROCEDURE

PU-05-RC

REFERENCE NUMBER

FORMAL QUOTATIONS AND AWARD
PURPOSE

This procedure provides instructions for the solicitation and award of bids for purchases of
materials and services, where the estimated cost is $10,000.00 or more.

POLICY

This procedure will be used when the acquisition of matenals or services will equal or exceed
$10,000.00, unless specifically exempted. See Purchasing Exemptions (Exhibit ).

Acquisitions under $10,000.00¢ may be made utilizing Informal Quotations and Award
PU-04-RC. If less than $500.00, use Direct Purchases, PU-13-RC, or Procurement Card
Purchases, PU-21-RC.

For the acquisition of professional services, see the appropriate procedure, PU-06-RC, PU-07-
RC or PU-08-RC.

Circular 4220.1F applies to each FTA recipient of Federal assistance when it uses FTA
assistance for third party contracts. Metra requires that all third party contracts include
provisions adequate to form a sound and complete agreement.

If there is a liquidated damages provision in a proposed contract, any liquidated damages
recovered shall be credited to the project account involved uniess the FTA permits otherwise.
When progress payments are utilized the solicitation documents must indicate that Metra will
receive title to property (materials, work in progress, and finished goods). Advance Payments
are prohibited to a third party contractor before the contractor has incurred the cost for which
the payments would be attributable. However, the FTA does occasionally make exceptions to
the prohibitions if the recipient can provide sound business reasons for doing so and has
obtained FTA’s advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and termination for convenience provisions must be included in
contracts exceeding $10,000. Options may be included in a contract, provided however that
Metra shall not enter into any contract for rolling stock or replacement parts with a period of
performance exceeding five (5) years inclusive of options.

The bid salicitation process will contain procedures for including Disadvantaged Business
Enterprises on bidders’ list for the commaodity or service being purchased, where appropriate.
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PROCEDURE

PU-06-RC

REFERENCE NUMBER

PROFESSIONAL SERVICE CONTRACTS
(GRANT-FUNDED, NON-BROOKS)

l. PURPOSE

This procedure sets forth policies and instructions for the acquisition, administration, and
termination of professional service confracts and blanket professional service contracts
(hereafter, collectively referred to as “Professional Service Contract(s)” unless otherwise
stated) by Metra, which are funded by federal, state, or local grants and which do not
involve Architectural and Engineenng services (NOTE: See PU-07-RC for Professional
Service Contracts that are not funded by capital funds, and PU-08-RC for Architectural and
Engineering Service Contracts).

I POLICY:
GENERAL:

Professional Service Contracts are exempt from competitive bidding pursuant to MET
Ordinance 12-03 or NIRC Ordinance 12-01, but must follow grant requirements for the
applicable competitive negotiations process. Professional Service Contracts using capital
funds must be publicly advertised and competitively negotiated procurements in
accordance with FTA guidelines. Proposals will be solicited in a newspaper with general
circulation, and specific fims from lists of eligible vendors will be solicited, in order to reach
an adequate number of professional firms. The solicitation and contract documents should
follow FTA Circular 4220.1F and the Procurement Regulations. Circular 4220.1F applies
to each FTA recipient of Federal assistance when it uses FTA assistance for third party
contracts. The solicitation documents must aiso include as an Exhibit the Federal Transit
Administration required contract clauses. Metra requires that all third party contracts
include provisions adequate to form a sound and complete agreement.

If there is a liguidated damages provision in a proposed contract, any liquidated damages
recovered shall be credited to the project account involved unless the FTA permits
otherwise. When progress payments are utilized the solicitation documents must indicate
that Metra will receive title to property (materials, work in progress, and finished goods).
Advance Payments are prohibited to a third party contractor before the contractor has
incurred the cost for which the payments would be attributable. However, the FTA does
occasionally make exceptions to the prohibitions if the recipient can provide sound
business reasons for doing so and has obtained FTA's advance written concurrence.

FTA funded third party contracts exceeding $100,000 must include administrative,
contractual, or legal remedies for violations or breach of the contract by the third party
contractor. Termination for cause and termination for convenience provisions must be
included in contracts exceeding $10,000. Options may be included in a contract, provided
however that Metra shall not enter into any contract for rolling stock or replacement parts
with a period of performance exceeding five (5) years inclusive of options.

|
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PROCEDURE

PU-08-RC

REFERENCE NUMBER

ARCHITECTURAL AND ENGINEERING
SERVICES CONTRACTS
(BROOKS METHOD)

I PURPOSE

This procedure sets forth policies and instructions for acquiring, administering, and
terminating contracts for Architectural and Engineering services ("A & E") by Metra,
regardless of the funding mechanism. The services being solicited are directly in support
of, directly connected to, directly related to, or lead to construction, alteration, or repair of

real property.
1. POLICY:

GENERAL:

A & E services are acquired by Metra using the "Brooks" procurement method regardless
of the funding mechanism. However, Circular 4220.1F applies to each FTA recipient of
Federal assistance when it uses FTA assistance for third party contracts. Also, Metra
requires that all third party contracts include provisions adequate to form a sound and
complete agreement.

The Braoks procurement method is based on the award of contracts for services such as A
& E services (the nature of the work to be performed and its relationship to construction,
not the nature of the prospective contractor, determine whether qualification-based
procurement procedures may be used) using a qualifications-based procurement analysis.
A & E services, the term means: (A) professional services of an architectural or
engineering nature, as defined by state [aw, if applicable, that are required to be performed
or approved by a person licensed, registered, or certified to provide the services described
in this paragraph; (B) professional services of an architectural or engineering nature
performed by contract that are associated with research, planning, development, design,
construction, alteration, or repair of real property; and (C) other professional services of an
architectural or engineering nature, or incidental services, which members of the
architectural and engineering professions (and individuals in their employ) may logically or
justifiably perform, including studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering, construction phase services, soils
engineering, drawing reviews, preparation of operating and maintenance manuals, and
other related services.

FTA funded third party contracts exceeding $100,000 must include administrative,
contractual, or legal remedies for violations or breach of the contract by the third party
contractor. Termination for cause and termination for convenience provisions must be
included in contracts exceeding $10,000. If there is a liquidated damages provision in a
proposed contract, any liquidated damages recovered shall be credited to the project
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PROCEDURE

PU-08-RC

REFERENCE HUMBER

ARCHITECTURAL AND ENGINEERING
SERVICES CONTRACTS
(BROOKS METHOD)

account involved unless the FTA permits otherwise. When progress payments are utilized
the solicitation documents must indicate that Metra will receive title to property (maternials,
work in progress, and finished goods). Advance Payments are prohibited to a third party
contractor before the contractor has incurred the cost for which the payments would be
attributable. However, the FTA does occasionally make exceptions to the prohibitions if
the recipient can provide sound business reasons for doing so and has obtained FTA's
advance written concurrence.

Price is not a factor in determining the most qualified Offeror. Instead, each Offeror’s
qualifications are evaluated and the most qualified Offeror is selected subject to the
negotiation of fair and reasonable compensation. Metra does not utilize Design-Build type
contracts.

Proposals will be evaluated, negotiated, selected and any award shall be made in
accordance with the criteria and procedures described below. The approach and
procedures are those which are applicable to a competitive negotiated procurement
whereby proposals are evaluated to determine which proposals are within a competitive
range. Discussions may then be carried out with Offerors within the competitive range.
The Offeror selected will be the Offeror whose proposal is found to be most advantageous
to Metra, based upon consideration of the Evaluation Criteria. Negotiate the offer/contract
with the highest ranked Offeror. In the event Professional Services/ Contracts Division is
unable to reach an agreement with such Offeror, terminate negotiations with such Offeror
and enter into negotiations with the next highest ranking Offeror (and so on).

Metra personnel will mainfain ethical standards in their professional activities. Metra
personnel must avoid personal and organizational conflict-of-interest situations and avoid
the appearance of such situations. Metra personnel are required to be familiar with Metra's
ethics policies and all circumstances and persons covered by any type of conflict-of-
interest situation.

Any proprietary information, methodology, or application that is contained in a proposal
shall remain strictly confidential, will be screened for distribution only to those Metra
personnel who require it for work directly connected with the project, and will not be
distributed to persons not relevant to the project and not within reporting hierarchies at
Metra which are relevant to the project. The confidentiality extends to the cost/profit figures
contained in the proposals and the process of negotiations.

NARRATIVE DESCRIPTION OF PROCESS:

The process for a particular award of an Architectural & Engineering (A & E) services
contract will be described in the respective Request for Proposals (‘RFP”) prepared by the

—
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PROCEDURE

PU-14-RC

REFERENCE NUMBER

FORMAL SOLICITATION AND AWARD
FOR CONSTRUCTION CONTRACTS

1. PURPOSE

This procedure provides instructions for the solicitation of bids for construction contracts
where the estimated cost is $10,000.00 or more.

Il POLICY

Metra will have and use an up-to-date list of firms registered in Metra's vendor database to
use in the solicitation of construction contracts.

This procedure will be used when the acquisifion of construction contracts will equal or exceed
$10,000.00, unless specifically exempted.

Any construction acquisitions under $10,000.00 may be made utilizing Informal Quotations
and Award (PU-04-RC), or if less than $500, Direct Purchases, (PU-13-RC).

If capital funding is involved, Circular 4220.1F applies to each FTA recipient of Federal
assistance when it uses FTA assistance for third party contracts. FTA/IDOT approval of a
sole source may be required. The solicitation documents must also include as an Exhibit the
Federal Transit Administration required contract clauses. Metra requires that all third party
contracts include provisions adequate to form a sound and complete agreement.

FTA funded third party contracts exceeding $100,000 must include administrative, contractual,
or legal remedies for violations or breach of the contract by the third party contractor.
Termination for cause and termination for convenience provisions must be included in
contracts exceeding $10,000. If there is a liquidated damages provision in a proposed
contract, any liquidated damages recovered shall be credited to the project account involved
unless the FTA permits otherwise. When progress payments are utilized the solicitation
documents must indicate that Metra will receive title to property (materials, work in progress,
and finished goods). Advance Payments are prohibited to a third party contractor before the
contractor has incurred the cost for which the payments would be attributable. However, the
FTA does occasionally make exceptions to the prohibitions if the recipient can provide sound
business reasons for doing so and has obtained FTA's advance written concurrence.

Options may be included in a contract, provided however that Metra shall not enter into any
contract for rolling stock or replacement parts with a period of performance exceeding five (5)
years inclusive of options.
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PROCEDURE

PU-08-RC

REFERENCE NUMBER

ARCHITECTURAL AND ENGINEERING
SERVICES CONTRACTS
(BROOKS METHOD)

l. PURPOSE

This procedure sets forth policies and instructions for acquiring, administering, and
terminating contracts for Architectural and Engineering services (‘A & E”) by Metra,
regardless of the funding mechanism. The services being solicited are directly in support
of, directly connected to, directly related to, or lead to construction, alteration, or repair of

real property.
Il. POLICY:
GENERAL:

A & E services are acquired by Metra using the "Brooks" procurement method regardless
of the funding mechanism. However, Circular 4220.1F applies to each FTA recipient of
Federal assistance when it uses FTA assistance for third party contracts. Also, Metra
requires that all third party contracts include provisions adequate to form a sound and
complete agreement.

The Brooks procurement method is based on the award of contracts for services such as A
& E services (the nature of the work to be performed and its relationship to construction,
not the nature of the prospective contractor, determine whether qualification-based
procurement procedures may be used) using a qualifications-based procurement analysis.
A & E services, the term means: (A) professional services of an architectural or
engineering nature, as defined by state law, if applicable, that are required to be performed
or approved by a person licensed, registered, or certified to provide the services described
in this paragraph; (B) professional services of an architectural or engineering nature
performed by contract that are associated with research, planning, development, design,
construction, alteration, or repair of real property; and (C) other professional services of an
architectural or engineering nature, or incidental services, which members of the
architectural and engineering professions (and individuals in their employ) may logically or
justifiably perform, including studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering, construction phase services, soils
engineering, drawing reviews, preparation of operating and maintenance manuals, and
other related services.

FTA funded third party contracts exceeding $100,000 must include administrative,
contractual, or legal remedies for violations or breach of the contract by the third party
contractor. Termination for cause and termination for convenience provisions must be
included in contracts exceeding $10,000. If there is a liquidated damages provision in a
proposed contract, any liquidated damages recovered shall be credited to the project
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PROCEDURE

PU-05-RC

REFERENCE MIMBER

FORMAL QUOTATIONS AND AWARD

. POLICY (Continued)

Whenever possible and practical, Metra will endeavor to secure three or more bids
(quotations) in the open market. If less than two bids are obtained, the reasons should be
documented. When a specific, brand name or vendor is specified, a written memorandum
explaining the reasons for the restriction must be provided. The memorandum must be signed
by the manager of the Requisitioning Department, Division, or Office, the Senior Director or
Deputy Executive Director, as appropriate, and the Executive Director,

Purchase orders that include capital funds, a price/cost analysis and history of procurement
must be prepared and maintained on file for a single bid or sole source procurement. The
solicitation documents must also include as an Exhibit the Federal Transit Administration
required contract clauses. Upon receiving a single bid or proposal in response to a
solicitation, it should be determined if competition was adequate. This should include a review
of the specifications for undue restrictiveness and will include a canvas of potential sources
that chose not to submit a bid or proposal. A defermination is to be made to either re-solicit or
continue with the award based upon the information obtained in the review. The canvas
conducted by Matenals Management is to be maintained in the contract file.

For purchase orders that include capital funds, a price/cost analysis and history of
procurement must be prepared and maintained on file for a single bid or sole source
procurement.

A sole source must be the only available vendor that can provide the materials or services. If
capital funding is involved, approval of a sole source may be required.

Only bids received by the announced due date and time will be considered.

Salicitation for bids among vendors will be made by media advertisements, (Invitation for
Bids/Requests for Proposals). See Exhibit Il in PU-04-RC, for Informal Quotations and
Awards), and Metra's corporate website.

Purchase orders will be awarded to the lowest responsive and responsible bidder.
DEFINITIONS

Blue Folder: See Glossary

Requisition: See Glossary

Sole Source: See Glossary
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PROCEDURE

PU-05-RC

REFERENCE NUMBER

FORMAL QUOTATIONS AND AWARD

Procurement Division or
Professional Services/
Contracts Division

Procurement Division or
Professional Services/
Contracts Division

Responsibility

Requisitioner/User

Procurement Division or
Professional Services/
Contracts Division

10.

11.

12.

13.

Contracting Agent of any additional DBE Vendors.

Solicit Invitation for Bids/Reqguest for Proposals
(RC75, see Exhibit Il in PU-04-RC, Informal
Quotations and Awards). Complete applicable
sections of Checklist - IFB’s, if any.

At the time and day of the announced bid opening,
open bids publicly, read aloud, and record on
Bid/Proposal Tabulation form (RC737, see Exhibit |,
PU-04-RC, Informal Quotations and Award).

When necessary, submit bidder's technical
information io Requisitioner for review in regard to
conformance to technical specifications. Use
Technical Evaluation form (See Exhibit I1).

Action

Review bid/proposal to evaluate for compliance to
bid/proposal documents' requirements. Complete
applicable sections of Checklist - IFB’s, if any.

Review technical data and complete the Technical
Evaluation Form for the lowest bidder that is
responsive {o the technical specifications. Include a
brief explanation detailing how non-responsive
bidders failed to comply with the technical
specifications. Forward form to Procurement or
Professional Services/Confract Division.

Prepare the purchase order or contract for approval.
Follow the “blue folder” process, as applicable.
Conduct a price or cost analysis.

Receive approvals of purchase order from “blue
folder” process, if applicable. Issue purchase order
to the lowest responsive and responsible bidder.
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PROCEDURE

PU-06-RC

REFERENCE NULBEA

PROFESSIONAL SERVICE CONTRACTS
(GRANT-FUNDED, NON-BROOKS)

Proposals with respect to a given RFP will be solicited through the use of advertisement in
a newspaper of general circulation, e-mail notification to Offerors selected from Metra's
vendor database, and posting on Metra’s web site. The Professional Services/ Contracts
Division, with the assistance of the Requisitioner/User, may coordinate the scheduling of a
pre-proposal conference to clarify requirements and answer questions from potential
Offerors. Attendance at such pre-proposal conference however, by potential Offeror(s) is
not mandatory and absence at such g conference will not be used to treat an Offeror as
non-responsive.

The evaluation of the proposals received with respect to a given RFP will be performed by
the respective Evaluation Committee. Proposals with respect to an RFP will be first
received by the Professional Services!/ Contracts Division and first opened, in the presence
of a witness, on the respective proposal due date. The Professional Services/ Contracts
Division will perform an initial review and complete a Responsibility Determination Form
with respect to each proposal. Any potential Offeror which does not demonstrate that they
are a responsive Offeror necessary to assure achievement of the RFP objectives may be
eliminated from further cansideration. Proposals accepted by the Professional Services/
Contracts Division for consideration will be forwarded to the Evaluation Committee for
review.

Each proposal accepted for consideration will be evaluated by the Evaluation Committee,
first individually by each member then collectively as a group, based on the Evaluation
Criteria provided in the subject RFP. The Evaluation Committee shall make a preliminary
evaluation of the submitted proposals to identify, normally, no less than the three highest
ranked Offerors based on the subject Evaluation Critena with which the Professional
Services/ Contracts Division shall arrange to engage in further discussions.

The Professional Services/ Contracts Division, with the assistance of the
Requisitioner/User, shall coordinate further discussions with the identified highest ranking
Offerors, including the scheduling of a pre-award interview to clarify any final matters, Cost
details from such highest ranking Offerors may be obtained on a RC4400 and/or other
approved cost sheet. The Professional Services/ Contracts Division shall also obtain such
other information from the highest ranking Offerors as necessary to enable an
understanding of the basis of the final cost and/or as otherwise requested by the
Evaluation Committee. The profit will be negotiated separately from the cost. The
Professional Services/ Contracts Division shall complete the Price Analysis Documentation
and forward such documentation, together with all other information received with respect
to the subject Offerors to the Evaluation Committee.

Upon obtaining the foregoing information, the Evaluation Committee shall re-evaluate the
identified highest ranking Offerors, first individually by each member then collectively as a
group, to determine the Offeror whose proposal will be most advantageous to Metra based
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PROCEDURE

PU-06-RC

REFERENCE HURBER

PROFESSIONAL SERVICE CONTRACTS
(GRANT-FUNDED, NON-BROOKS)

on the Evaluation Criteria. The Professional Services/ Contracts Division shall continue to
negotiate with such selected Offeror to determine the compensation that is fair and
reasonable, taking into account the scope, complexity, and professional nature of the
services. The Professional Services/ Contracts Division will also perform a Cost Analysis of
the fee of the Offeror's proposal before entering into a Professional Service Contract in
order to measure the cost reasonableness of the subject proposal.

Contracts with respect to a given RFP will be generally awarded on a maximum
compensation basis, and will reflect a specified maximum amount, payment schedule, and
method of payment. Advance payments prior to the incurrence of costs by the Offeror are
prohibited. If no contract can be concluded with the highest ranking Offeror, negotiations
will be formally terminated with that Offeror and new negotiations will be undertaken with
the second highest ranking Offeror (and so on). Upon completion of the foregoing
negotiations, the Professional Services/ Contracts Division shall prepare, and have
infernally approved, a Professional Service Contract to be executed by the selected
Offeror. No Professional Service Contract shall exceed five (3) years including options, if
any. No portion of the work fo be performed by Consultant pursuant to a Professional
Service Contract may be assighed to a subcontracter unless explicitly approved in advance
by the Requisitioner/User. When a subcontractor is permitted to be utilized by the selected
Consultant by the Requisitioner/User, and as a condition of such pemmission, the
Consultant/subcontractor must submit: (3) the required cost details to the Professional
Services/ Contracts Division using the RC4400 form: and (b) all such other information
necessary to enable an understanding of the basis of the subcontract relationship andfor
as otherwise requested by the Professional Services!/ Contracts Division,

The Professional Services/! Contracts Division will maintain all substantive records and
correspondence with respect to each RFP. Such records include, but are not limited to, the
documentation relating to the rationale for the method of procurement, the selection of
contract type, compensation method, the basis of Offerar selection/ rejection based on the
Evaluation Criteria, Evaluation Commitiee rankings (individual and group) with respect to
each Offeror (explaining any wide variances in scores) and the basis for the contract price.
All such information shall be maintained by the Professional Services/ Contracts Division in
the respective procurement file (other than large maps, drawing and plans which are to be
kept in respective departrment file).

Once a Professional Service Contract has been executed, the Requisitioner/User and the
Professional Services/ Contracts Division will continuously monitor Consultant's
compliance with the provisions of the Professional Service Contract. In the event of non-
compliance by a Consultant, the Professional Services/ Contracts Division will contact said
Consultant angd aftempt to achieve rectification of the compliance deficiencies. If said
Consultant is unresponsive, or such deficiencies are not remedied, the Professional
Services/ Contracts Division will take remedial actions with respect to the subject
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PROCEDURE

PU-08-RC

REFERENCE NUMBER

ARCHITECTURAL AND ENGINEERING
SERVICES CONTRACTS
(BROOKS METHOD)

group. to determine the Offeror whose proposal will be most advantageous to Metra based
on the Evaluation Criteria. The Professional Services/ Contracts Division shall continue to
negotiate with such selected Offeror to determine the compensation that is fair and
reasonable, taking into account the scope, complexity, and professional nature of the
services. Except in the case of Blanket RFPs, cost details from such highest ranking
Offeror will be obtained on a RC4400 form after the evaluation process. For Blanket RFPs,
a schedule of positions with the range of hourly rates including overhead and burden and
any other costs to be determined will be obtained on RC4400 form from the highest
ranking Offeror after the evaluation process. The Professicnal Services/ Contracts Division
shall complete the Price Analysis Documentation and forward such documentation,
together with all other information received with respect to the subject Offeror to the
Evaluation Committee. Metra will also perform a Cost Analysis of the fee of the Offeror's
proposal before entering into a contract in order to measure the cost reasonableness of the
subject proposal.

Contracts with respect to a2 given RFP will be generally awarded on a maximum
compensation basis, and will reflect a specified maximum amount, payment schedule, and
method of payment. Advance payments pnor to the incurrence of costs by the Offeror are
prohibited. If no contract can be concluded with the highest ranking Offeror, negatiations
will be formally terminated with that Offeror and new negotiations will be undertaken with
the second highest ranking Qfferor {(and so on). Upon completion of the foregaing
negotiations, the Professional Services/ Contracts Division shall prepare, and have
internally approved, a contract to be executed by the selected Offeror. No contract shall
exceed five (5) years including options, if any.

The Professional Services/ Contracts Division will maintain all substantive records and
correspandence with respect to each RFP. Such records include, but are not limited to, the
documentation relating to the rationale for the method of procurement, the selection of
contract type, the basis aof Offeror selection/ rejection based on the Evaluation Criteria,
Evaluation Committee rankings (individual and group) with respect to each Offeror
{explaining any wide variances in scores) and the basis for the contract price. All such
information shall be maintained by the Professional Services! Contracts Division in the
respective procurement file (other than large maps, drawing and plans which are to be kept
in respective departiment file)

Once a contract has been executed, the Requisitioner/User and the Professional Services/
Confracts Division will continuously monitor Consuitant's compliance with the provisions of
the contract. In the event of non-compliance by a Consultant, the Professional Services/
Contracts Division will contact said Consultant and aftempt to achieve rectification of the
compliance deficiencies. If said Consultant is unresponsive, or such deficiencies are not
remedied, the Professional Services/ Contracts Division will take remedial actions with
|
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PROCEDURE

PU-14-RC

REFEREHCE NUNMBER

FORMAL SOLICITATION AND AWARD
FOR CONSTRUCTION CONTRACTS

The bid solicitation process will contain procedures for including Disadvantaged Business
Enterprises on bidders’ lists for the project to be procured, where appropriate.

Whenever possible and practical, Metra will endeavor to secure three or more bids
(quotations) in the open market. Upon receiving a single bid in response to a solicitation, it
should be determined if competition was adequate. This should include a review of the
specifications for undue restrictiveness and will include a canvas of potential sources that
chose not to submit a bid. A determination is to be made to either re-solicit or continue with
the award based upon the information obtained in the review. The canvas conducted by
Materials Management is to be maintained in the contract file. If the solicitation specified a
vendor as a sole source, a written memorandum explaining the reasons for the restriction
must be provided. The memorandum must be signed by the manager of the Requisitioning
Department, Division, or Office, the Senior Director or Deputy Executive Director, as
appropriate, and the Executive Director.

A sole source must be the only available confractor that can provide the goods or services.

For contracts that include capital funds, a price/cost analysis and a history of procurement
must be prepared and maintained on file.

Solicitation for bids from contractors will be made by media advertisements for Invitation for
Bids. (See Exhibit Il in PU-04-RC, Informal Quotations and Awards)

Only bids received by the announced due date and time will be considered.
Construction contracts will be awarded to the lowest, responsive and responsible bidder.
Bonding is required for all construction contracts exceeding the simplified acquisition threshold

unless the FTA determines that other arrangements adequately protect the Federal interest.

Metra does not utilize Design-Build type contracts.

Labor Provisions Under the Davis Bacon and Related Acts

1. The policy and procedures on labor provisions are applicable to construction contracts funded
with federal money and should be complied with by both Metra’s prime contractors and their
subcontractors.

2. Title 29 extends and ties the Davis-Bacon Act to certain other Acts, all referred to as Related
Acts, which are those laws that authorize federal assistance for construction through grants,
loans and guarantees. The Davis-Bacon and the Related Acts (DBRA) together regulate labor
provisions relative to federally funded contracts.

3. There are 59 Related Acts in addition to the Davis-Bacon Act which regulate labor provisions
in contracts. The related Acts relevant to Metra are The Copeland Anti-Kickback Act, The
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PROCEDURE

PU-14-RC

REFERENCE NUVEBER

FORMAL SOLICITATION AND AWARD
FOR CONSTRUCTION CONTRACTS

WD -Wage Determination — The prevailing wages consisting of the basic pay and the fringe
benefit rate determined and published by the Department of Labor for each job classification
used by the construction industry in a geographical area.

WHD - Wage and Hours Department at the DOL.

Requisition: See Glossary

Sole Source: See Glossary

V.

RESPONSIBILITIES

Reguisitioner/User

Submits requisition(s) and provides adequate specifications for iterns desired in accordance
with Reguisitioning of Materials and Services, PU-02-RC. Prepares memorandum justifying
sole source requirements, signed by the Director of the Requisitioning Department, Division,
or Office, the Senior Diraector or Deputy Executive Director, as appropriate, and the Executive
Director. Assists Procurement Division or Professional Services/Contracts Division in

providing specifications and clarifying specifications, as required. Reviews hidders to verify
their ability to meet technical specifications. Prepares independent cost estimate as required
that is to incorporate and document an analysis as partial elements to rationalize the amount
of the contract; foreseeable requirements, past and current usage, and possible procurement
methods.

Budget Authority

Verifies availability of funds in the appropriate budget account. Reviews signatures and
completeness of forms. The Department Head, Director, Section Chief, or other similarly
designated person signs approval in box #25 on requisition after checking budget. Maintaing
arecord of all requisitions and purchases to ensure that budget limitations are not exceeded.
Verifies proper Account/Distribution codes.

Professional Services/Contracts Division

Determines the method of obtaining quotations. Solicits quotations and selects the lowest
responsive and responsible bidder. Where possible, solicits bids to secure a minimum of
three qualified vendors. Receives, opens, reads aloud. and records all bids received. |If
capital funds are involved, makes the award with concurrence from General Development
Department. For items that are sole source, prepares memorandum justifying sole source
requirement to Materials Management Senior Director. The Professional Services/ Contracts
Division will also perform a Cost Analysis of such bid before entering into a contract in order to
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PROCEDURE

PU-14-RC

REFERMNCE NUMEER

FORMAL SOLICITATION AND AWARD
FOR CONSTRUCTION CONTRACTS

RESPONSIBILITIES (Continued)

measure the cost reasonableness of the subject bid. Ensures that justification memorandum
is signed by the Sentor Director, Materials Management, Deputy Executive Director, and the
Executive Director. Prepares purchase order/contracts and obtains signatures. Distributes
purchase order/contract copies. Advises the Risk Management Division of the purchase of
real property, new equipment, construction activities, and other insurable items. Maintain all
substantive records and correspondence with respect to each IFB. Such records include, but
are not limited to, the documentation relating to the rationale for the method of procurement,
the selection of contract type. the basis for the contract price, and the required Buy America
Cenrtifications.. All such information shail be maintained by the Professional Services/Contracts
Division in the respective procurement file (other than large maps, drawing and plans which
are to be kept in respective department file).

General Development Department

Obtains all necessary approvals from required funding agencies. Reviews and approves
purchase orger when capital funds are involved. On a weekly basis, notifies the Procurement
Division or Professional Services/Contracts Division of contracts that are held pending the
approval of the funding agency. Forwards confract to Accounts Payable.

Accounts Payable
It capital funds are involved, encumbers funds and forwards purchase orders to the
Procurement Division or Professional Services/Confracts Division,

INSTRUCTIONS

Responsibility Action

Requisitioner/User 1. In accordance with Requisitioning of Materials &
Services (PU-02-RC), submit completed Purchase
Requisition RC 73 (see Exhibit | in PU-02-RC,
Requisitioning of Materials and Services) to:
a) General Development Department, if capital
funds are involved, for review and required
actions. Proceed to Step 2.
b) Professional Services/Contracts Division, if
capital funds are not involved: then proceed to
Step 3.

General Development 2. Receive and review purchase requisitions. Take
Department required actions and forward to Procurement
Division, or Professional Services/Contracts Division,
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CHECK LIST - IFB’s

Applicable items should be entered in chronological order. Documents maintained in
the file will be filed consecutively in each sectlon with the highest number on top.
When an item is not applicable, it will be designated with “NA" in the Tab column.

IFB No.
Section A
SOLICATION DOCUMENTS

Tab No. | Document(s) Audited By

i. | Purchase Requisition

2. | Specifications

3. | DBE Goals

4. | Requirement Justification — Contract/PO Term Does Not

Extend Past § Years

5. | Independeni Cost Estimate

6. | Bidder's List

7. | Justification of Procurement Method

8. | Copyof IFB

9. | Proof of Publication
10. | IFB Attachments/ Modifications
t1. | Pre-bid Minutes & List of Attendees
12. | Correspondence with Bidders
13. | Protests Prior to Bid Opening
14, | Interoffice Correspondence
15. | Review far Respaonsiveness

(On Bid Tabulation)}

Contract No.:

Contract Administrator:

Date:




CHECK LIST — IFB’s

Applicable items should be enterad in chronological order. Documents maintained in
. the file will be filed consecutively in each section with the highest number on top.
When an item is not applicable, it will be designated with *NA” in the Tab celumn,

IFB No.
Section B
AWARD DOCUMENTS
Tab No. | Document(s) Audited By

1. | Copy of Each Bid

2 | Letters of Returned Late Bids or Bid Errors

3. | Bid Analysis/Tabulation Sheet

4. | Technical Evaluation/Award Recommendation

5. | Affirmative Action Evaluation/DBE Goal Exhibit Schedules

6. | Bidder Responsibility Determination

7. | Price Analysis or Cost Analysis

8. | Record of Negotiation for Single Bid (If Applicable)

9. | Justification of Cantract Type Blanket P.Q./Scle Source, ete.
10. | Notice of Award
11. | Notice to Unsuccessful Bidders (Bond, Check Returns)

{If Applicable)
i2. | Legal Review of Contract Documents (Copy of Routing Slip)
13. | Contract Document (Drawings not Required)
14, | Performance/Material Bonds, Insurance Certificates
(If Applicahle)
15, | Notice to Proceed (If Applicable)
16. | Purchase Order (If Applicable)
Contract No.:

Contract Administrator:

Date:




CHECK LIST - IFB’s

Applicable items should be sntered in chronological order. Documents maintained in
the file will be filed consecutively in each section with the highest number on top.
When an item is not applicable, it will be designated with “NA” in the Tab column.

IFB No.
Section C
CONTRACT ADMINISTRATION DOCUMENTS

Tab No. | Document(s) Audited By

Post Award Conference (If Applicable)

Status Reports (If Applicable)

Change Notices/Madification/Change Orders

Site Visit Reports (If Applicable)

Progress Meeling Minutes (If Applicable)

Quality Assurance Records (If Applicable)

No |9 B e (M=

Termination/Stop Work Notices or Resolution Plan
(If Applicable)

8. | Notice of Claims (If Applicabie)

9. | Release of Claims/Bonds (If Applicable)

10. | Assignments (If Applicable)

11. | Audit Reports (if Applicable)

12. | Punch List Discrepancies

13. | Liquidated Damages (If Applicable)

14. | Close Out Documents (If Applicable)

Contract No.:

Contract Administrator:

Date:




CHECK LIST - RFP’s

Applicable items should be entered in chronclogical order. Documents maintained in
the file will be filed consecutively in each section with the highest number on top.
When an Item Is not applicable, it will be designated with “NA" in the Tab column.

RFP No.
Section A
SOLICATION DOCUMENTS

Tab No. | Document(s) Audited By

1. | Purchase Requisition

2. | Rationale for Method of Procurement:

3. | Specifications/Statement of Work

4. | Justificalion for Procurement

5. | Term of Contracl Does Not Exceed 5 Years,

6. | Cosl Eslimate

7. | Set Aside Decision/DBE Goal

8. | Justification of Procurement Method

8. | List of Prospective Proposers

10. | Proof of Publication

11. | Copy of RFP

12. | Addenda

13. | Pre-proposal Minutes & List of Attendees

14. | Correspondence with Bidders

15. | Interoffice Correspondence

16. | Review of Responsiveness
(On Bid Tabulation)

Contract No.:

Contract Administrator:

Date:




CHECK LIST - RFP’s

Appiicable ltems should be entered in chronolagical order. Documents maintained in
the file will be filed consecutively in each section with the highest humber on top.
When an item is not applicable, it will be designated with “NA" in the Tab column.

RFP Na.
Section B
AWARD DOCUMENTS
Tab No. | Documeant(s) Audited By

1. | Copy of Each Proposal {In Storage)

2. | Proposal Tabulfation Sheet

3. | Evaluation Team Certification Forms

4. | Evaluation Sheet/Matrix

5. | Determination of Competitive Range

6. | Invitation of Oral Inferviews/Presentations

7. | Notice of Rejaclion

8. | Minutes of Discussions

8. | Comrespondence with Proposers
10. | Cost or Price Analysis
11. | Justification for Contract Type
12. | Negotiation Memorandum
13. | Copy of Each Best and Final Offer (If Applicable)
14. | Award Recommendation Mermorandum
15. | Board Consent |
16. | Legal Review of Contract Documents [Routing Slip)
17. | Noftice of Award
18. | Notice to Unsuccassful Proposers
1. | Procurement Summary
20. | Bonds (If Applicable)
21. | Certification of Insurance
22, | Contract Docurment (Drawings not Required)
23. | Notice 1o Proceed
24. | Confracl/Purchase Order

Contract No.:

Contract Administrator:;
Date:




CHECK LIST - RFP’s

Applicable items should be entered in chronologlcal order. Documents maintained In
the file will be filed consecutively in each section with the highest number on top.
When an item is not applicable, it will be designated with “NA” in the Tab column.

RFP No.
Section C
CONTRACT ADMINISTRATION DOCUMENTS

Tab No. | Document(s) Audited By

2. | Quality Assurance Records

3. | Change Notices/Modification/Change Ordears

4. | Periodic Status Reports

5. | Site Visit Reports

8. | Termination/Stop Work Notices or Resolution Plan

7. | Nofice of Claims

8. | Release of Claims/Bonds

8. | Assignments

10. | Notice of Final Payment

11. | Audit Reports

12. [ Liquidated Damages

12. | Close out Documentation

Contract No.:

Contract Administrator:

Date:




