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2.  Identify any review or investigation process conducted on candidates or appointees 
to the Board of Directors, or current Directors, as well as officers and employees, staff-
members, or managers, including, but not limited to, an individual's potential criminal 
record.   

Answer:  The RTA Act does not provide authority for Metra staff to review or 
investigate candidates or appointees to the Board.   

Regarding employees, Metra utilizes a vendor to conduct background checks of 
all selected candidates.  This background check, consistent with the law, extends 
beyond criminal records, and covers employment history, motor vehicle records, 
verification of education, and other areas of concern.   

Please see attached Exhibit 2.   

As for investigation of current Directors or employees, depending on the 
circumstance, typically the matter is investigated by the department head, the 
Audit department, the Law Department, or outside independent counsel or 
investigators. Any investigative matter that may be a violation of the State 
Officials and Employees Ethics Act, 5 ILCS 430 et seq. (“Ethics Act”), is 
forwarded to Metra’s Ethics Officer for possible referral to the Illinois Office of the 
Executive Inspector General (“OEIG”).  

3. Identify any review or requirements regarding the disclosure by candidates, 
appointees, or Directors of conflicts of interests in service to the Agency. 

Answer:  The RTA Act does not provide authority for review of candidates or 
appointees, and as such Metra is unaware of any initial disclosure requirements.  
After appointment, however, annually each Director is required to file a 
Statement of Economic Interest with Cook County Clerk’s office (which is filed 
where the business is located).   

Metra’s Bidding Regulations, MET 12-03, attached as Exhibit 3(a); FTA Master 
Agreement; and Federal Regulations, 49 CFR 18.36(b)(3), attached as Exhibit 
3(b), place certain restrictions on contracts as they relate to entities associated 
with Metra Board of Directors or their immediate family, if a real or apparent 
conflict of interest would be involved.  In the event that any potential conflicts of 
interest arise during their tenure, Metra Board of Directors should disclose the 
potential conflicts to Metra’s Ethics Officer so that the issue can be reviewed for 
any restrictions that may apply.  

Metra Directors do not serve on evaluation committees.   
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9.  Indicate whether the principles of Rutan v. Republican Party of Illinois, 497 U.S.62 
(1990), apply to the Agency's employment, staffing, management, or similar decisions 
or policies. If so, (a) identify the policies, procedures, and controls implemented by the 
Agency related to those principles and (b) indicate the percentage of Agency officers 
and employees, staff-members, or managers covered by those principles. 

Answer:  Metra is unaware of any court decision making Rutan applicable to 
Metra and the RTA Act.  The Rutan principle permits employment decisions 
based upon political factors for certain employees.  The RTA Act has a higher 
standard and states that there shall be no discrimination based upon political 
reasons or factors in employment decisions.  This anti-discrimination provision in 
the RTA Act does not distinguish between any class or level of employees.   

Please see Exhibit 9.   

10. Identify the policies, procedures, and controls implemented by your Agency related 
to 70 ILCS 3615/2.14, to ensure that no unlawful discrimination, as defined and 
prohibited in the Illinois Human Rights Act, is made in any term or aspect  of 
employment, nor that there is discrimination based upon political reasons or factors. 

Answer:  Metra’s commitment to non-discrimination policies can be shown 
through the following internal EEO policies and procedures:  an Affirmative 
Action Policy, an Equal Employment Opportunity Policy, a Policy Against 
Harassment, an Anti-Retaliation Policy, a Disability Policy Statement, a 
Complaint Procedure, and a Statement of Policy.  These policies and procedures 
are disseminated through a wide-variety of materials included in the attached 
Exhibit 10(a).     

Metra also provides EEO training for managers and supervisors for a variety of 
topics; please see the course guide attached as Exhibit 10(b).  Additionally, 
Metra has a Reasonable Accommodation Committee (made up of 
representatives from HR, Law, EEO, and Medical as well as the department 
involved and the Chief Medical Officer) to address disability issues specifically, 
please see the attached Exhibit 10(c).   

Metra has also implemented controls to ensure no unlawful discrimination, such 
as tracking complaints looking for patterns, and monitoring the hiring and 
promotion process.  All employees must go through the same hiring and 
promotion process, including applying online. Please see the attached Exhibit 
10(d).     
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11.  Identify the policies, procedures, and controls in place regarding the outside 
influence on hiring, promotion, recall, transfer, or termination of any officer, employee, 
staff-member, or manager, filling of any vacancy, or creation of any new position, or 
taking of any similar action, including, but  not limited  to, the tracking of 
recommendations, referrals, or sponsorships of individuals for employment, promotion, 
termination, transfer,  or  related action by persons outside the Agency. 

Answer:  As discussed in question 10, the filling of any vacancy or promotion 
must follow the hiring/promotion processes outlined in the previous answer.  
Metra’s hiring/promotion processes include involvement by the employing 
department, Human Resources, and a selection committee, ensuring a system of 
checks and balances throughout the process. 

Recruitment is divided into two main categories: non-contract and contract 
(employees covered by a collective bargaining agreement), and is generally 
governed by two separate policies, both of which are attached herein.  Exhibit 
11(a) primarily applies to non-contract positions, except when overridden by 
collective bargaining agreements, in matters such as seniority.  Exhibit 11(b) 
consists of our contract recruitment procedures.   

In addition to the above, Metra Ordinance MET 10-07 requires the Executive 
Director to provide a monthly report on all hires, promotions, separations, and 
increases in compensation, and Metra Ordinance MET 10-14 requires Board 
consent from waiver or deviation of the job posting policies.  Please see the 
ordinances attached as Exhibit 11(c).   

12. Identify the policies, procedures and controls in place regarding the receipt of gifts 
by members of the Board, officers or employees, staff-members, or managers of the 
Agency. 

Answer:  Metra employees and Board Directors must follow the gift ban 
provisions contained in Metra Ordinance MET 04-05, attached as Exhibit 12(a); 
the Ethics Act, 5 ILCS 430/10-10 to 10-40; attached as Exhibit 12(b); the Code of 
Federal Regulations, 49 CFR 18.36(b)(3), attached as Exhibit 12(c); and FTA 
Circular 4220.1F. The gift ban provisions are also reiterated in the Employee 
Handbook and the required annual ethics training. In addition, Metra employees 
follow a stricter gift ban rule than is prescribed by the Ethics Act.  As an 
exception to the gift ban, the Ethics Act allows employees to accept $75 a day for 
food and less than $100 a year for any item or items from any one prohibited 
source.  However, Metra employees do not follow these exceptions but are 
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instead limited to accepting $25 a year in food and/or items from all prohibited 
sources combined.     

13. Identify the Office or individual responsible for the oversight and investigation of the 
Agency, including, but not limited to, issues of ethics and hiring. 

Answer:  Metra is under the oversight of federal, state, and local authorities, 
including, but not limited to:  the Regional Transportation Authority, the Illinois 
Office of the Executive Inspector General, the U.S. Department of 
Transportation, U.S. Equal Employment Opportunity Commission, and the Illinois 
Department of Human Rights.  Internally, there are others such as the Metra 
Ethics Officer, and the Audit Department.   

 



 

 

 

 

 

 

 

 

Exhibit 2 
Metra Background Procedures 
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COMMUTER RAIL BOARD 
ORDINANCE NO. MET 12-03 

REVISED BIDDING REGULATIONS 

 
 
WHEREAS, the Board of Directors (“Board”) of the Commuter Rail Division of the Regional 
Transportation Authority (“Metra”) is committed to honest and efficient operation of commuter 
rail services; 

WHEREAS, efficient and open competitive bidding in procurement and contracts substantially 
furthers Metra’s purposes and operations;  

WHEREAS, the current bidding regulations are not found in any one ordinance, but are 
comprised of a series of Ordinances, including: MET 94-18, MET 96-13, MET 95-27, and MET 
02-33 (collectively, “Prior Ordinances”); 

WHEREAS, the Board desires to promote transparency, efficiency, and clarity in the execution 
and administration of the bidding regulations by restating, updating, and consolidating Metra’s 
internal bidding regulations; 

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD AS FOLLOWS: 

1. The bidding regulations attached hereto are hereby adopted, and shall become effective 
May 1, 2012. 

2. The attached bidding regulations shall supersede the Prior Ordinances and take 
precedence and control over any previously enacted conflicting ordinances, regulations, 
rules, or policies. 

3. The Executive Director/Chief Executive Officer is hereby authorized to take such actions 
as he deems necessary to implement and administer this Ordinance and the attached 
regulations. 

 
 
 
 
January 20, 2012 



 1

AMENDED AND RESTATED 
COMMUTER RAIL DIVISION OF THE REGIONAL TRANSPORTATION 

AUTHORITY REGULATIONS GOVERNING PUBLIC BIDDING 
 
 

I. PURPOSE 
 
 1.01 These regulations have been adopted for the purpose of assuring full and fair 
competitive bidding in procurements and contracts.   

 
II. COMPETITIVE BIDDING 

 
 2.01 Purchases. Except as otherwise provided in these Regulations, all contracts or 
purchase orders for the construction or acquisition of services or public transportation facilities 
(other than real estate) involving a cost of more than $10,000 shall be let by free and open 
bidding, after public notice, to the lowest responsive and responsible bidder. 
 
 2.02 Sales. Except as otherwise provided in these Regulations, all contracts for 
disposition (sale) of fee simple title to any property of the Division and leases for more than 99 
years shall be let by free and open bidding to the highest bidder.  However, leases of Division 
property for 99 years or less but for more than 20 years shall be offered for lease through the 
competitive negotiation process (requests for proposals).  Leases for 20 years or less and 
property leased by the Division, easements, licenses and concessions, and all documentation for 
them, may be entered into without public bidding. 
 
 2.03 Exceptions. The competitive bidding requirements of these Regulations do not 
apply to: 
 

(a) Acquisitions of repair parts, accessories, equipment or services previously 
furnished or contracted for. 
 
(b) The immediate delivery of supplies, material or equipment or performance of 
service when it is determined by the Executive Director/Chief Executive Officer 
(“CEO”)  that an emergency requires immediate delivery or supply thereof and there is 
a concurrence of two thirds of the then Directors. 

 
(c) Goods or services that are economically procurable from only one source. 
 
(d) Contracts for the maintenance or servicing of equipment which are made with 
the manufacturers or authorized service agent of that equipment where the maintenance 
or servicing can best be performed by the manufacturer or authorized service agent, or 
such a contract would be otherwise advantageous to the Division.  The exception 
provided in this sub-paragraph (d) shall not apply to contracts for plumbing, heating, 
piping, refrigeration and automatic temperature control systems, ventilating and 
distribution systems for conditioned air and electrical wiring. 
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(e) Goods or services procured from another governmental agency, including, 
without limitation, procurements pursuant to joint government purchasing.  
 
(f) Purchases and contracts for the use or purchase of data processing equipment and 
data processing systems software. 
 
(g) The acquisition of professional or utility services.  “Professional services” are 
services the quality and reliability of which depend in substantial part upon the 
individual skills, training, experience or ability of the person rendering such service. 
 
(h) Purchase of service agreements or other contracts, purchases or sales entered into 
by the Division with any transportation agency or unit of local government.  
 
(i) The acquisition of public transportation equipment including, but not limited to, 
rolling stock and locomotives, provided that: (1) it is determined by a vote of 2/3 of the 
then members of the Board that negotiated acquisition offers opportunities with respect 
to the cost or financing of the equipment, its delivery, or the performance of a portion 
of the work within the State or the use of goods produced or services provided within 
the State; (2) a notice of intention to negotiate for the acquisition of such public 
transportation equipment is published in a newspaper of general circulation within the 
City of Chicago inviting proposals from qualified vendors; (3) any contract with respect 
to such acquisition is authorized by a vote of 2/3 of the then members of the Board; and 
(4) the procedures set forth in Section 2.04 apply to such acquisitions. 

 
2.04 Procedures for Competitive Negotiation.   

 
(a)  The following procedures apply to acquisitions by negotiation authorized in 
accordance with subsection 2.03 (i):  

 
(1) Requests for proposals will be publicized and will identify all evaluation 
factors and their relative importance, and any response to publicized requests for 
proposals shall be honored to the maximum extent practical; 

  
(2) Proposals will be solicited from an adequate number of qualified sources; 

 
(3) Written procedures are adopted in advance for conducting technical 
evaluation of the proposals received and for selecting awardees; 

 
(4) Awards will be made to the highest ranking responsive, responsible firm 
whose proposal is most advantageous to the Division’s program, with price and 
other factors considered. 

 
(b) If so stated in the Request for Proposals, selection may be made on the basis of 
original proposals, without negotiation with any offerer.  If negotiations are conducted at 
all, however, they must be conducted with all offerers in the competitive range, i.e., all 
offerers that are determined to have a reasonable chance of being selected for award 
based on cost or price and other factors that were stated in the solicitation. 
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2.05 [INTENTIONALLY DELETED] 
 

III. PROCEDURES 
 
 3.01 Public Notice for Bids:  Time.   All proposals to award purchase orders or 
contracts subject to these Regulations shall be published at least once in a newspaper of general 
circulation in the Metropolitan Region at least ten (10) business days in advance of the date 
announced for the receiving and opening of bids and shall simultaneously be posted at the 
principal office of the Division.  
 
 3.02 Content of Public Notice for Bids.   Advertisements for bids shall describe the 
character of the proposed contract of agreement in sufficient detail to enable the bidders thereon 
to know what their obligations will be, either in the advertisement itself, or by reference to 
detailed plans and specifications on file at the time of the publication of the first announcement. 
 
 Such advertisement shall also state the date, time and place assigned for the opening of 
bids, and no bids shall be received at any time subsequent to the time indicated in the 
announcement.  An extension of time may be granted for the opening of such bids upon 
publication in a newspaper of general circulation in the Metropolitan Region of the date to 
which the bid opening has been extended.  The time of the bid opening extension shall not be 
less than five (5) days after the publication thereof, Saturdays, Sundays and legal holidays 
excluded. 
 
 3.03 Additional Notice.   Nothing in these Regulations shall be construed to prevent 
the Division from providing additional notice for bids. 
 
 3.04 Earnest Money Deposits.   Cash, cashier’s check, a certified check, money order 
or bond of a surety satisfactory to the Division as a deposit of good faith, in a reasonable 
amount but not in excess of ten percent (10%) of the contract amount, may be required of each 
bidder by the Division.  The advertisement for bids shall specify the deposit required. 
 
 3.05 Collusion. This Section shall sunset upon the passage of a subsequent 
consolidated ordinance incorporating this clause in substantially the same form or as amended 
by applicable law, regulation, or ordinance.  Any agreement or collusion among bidders or 
prospective bidders in restraint of freedom of competition by agreement to bid a fixed price, or 
otherwise, shall render the bids of such bidders void.  Each bidder shall accompany his bid with 
a sworn statement, or otherwise swear or affirm, that he has not been a party to any such 
agreement.  Any disclosure of the terms of the bids submitted in response to an advertisement 
made or permitted by the Division in advance of the opening of bids , shall render the 
proceedings void and shall require re-advertisement.  If two or more identical bids are received 
under these Regulations, the Division shall inform the Attorney General of the State of Illinois 
of such fact in writing within thirty (30) days following the disposition of all bids received in 
response to the advertisement for bids, whether by awarding of a contract or other action. 
 
 3.06 Opening of Bids.   All bids under these Regulations shall be publicly opened.  
All such bids shall be open to public inspection. 
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 3.07 Records Required.   Each bid received under these Regulations shall be entered 
on a record showing the name of each bidder and indicating the successful bidder.  After award 
of the contract, such record shall be open to public inspection at the offices of the Division.  An 
official copy of each awarded purchase order or contract, together with all attachments, 
assignments and written consents thereto, shall be retained by the Division for such period of 
time after termination of the contract during which an action against the Division might ensue 
under applicable laws of limitation.  Such file shall be open to the public. 
 
 3.08 Determining Responsible Bidders.   In determining the responsibility of any 
bidder, the Division may take into account other factors in addition to financial responsibility 
and specification compliance, such as past records of transactions with the bidder, experience, 
adequacy of equipment, special or unique skills of performance, ability to complete 
performance within a specified time limit, and other pertinent considerations. 
 
 3.09 Bonds of Bidders.   Bond may be required of each bidder upon contracts 
involving amounts in excess of $25,000 when, in the opinion of the Division, the public interest 
will be served thereby.  Such bond shall be with sufficient sureties.  It shall be in such amount 
as shall be deemed adequate (a) to insure performance of the contract in the time and manner 
prescribed in the contract, and (b) to save, indemnify, and keep harmless the Division against all 
loss, damages, claims, liabilities, judgments, costs and expenses which may in anyway accrue 
against the Division in consequence of the granting of the contract, or which may in anyway 
result therefrom. 
 
 3.10 Rejection of Bids.   Any bid, any part of any bid, or all bids may be rejected by 
the Division for any reason. 
 

IV. CONTRACTS 
 
 4.01 Assignment of Contracts.   To the extent practicable, contracts or purchase orders 
shall not be assignable or sublet by the successful bidder without the prior, written authorization 
of the Division.  
 

4.02 Authorization, Execution, and Delegation.   
    
(a) Unless otherwise limited below, the CEO is authorized to sign and execute 
contracts and purchase orders that are valued up to a maximum of $100,000 without 
Board approval.   

 
(b) The CEO may sign and execute grants of easements, licenses, leases, and 
concessions without Board approval if the total value of the agreement is less than 
$10,000 and the term is not greater than five years.  In addition, the CEO may also sign 
and execute grants of easements for up to $100,000 with government agencies and 
public utilities without Board approval. 

 
(c) The CEO may sign and execute rights of entry and filming agreements and 
amendments thereto, permitting the temporary use of the Division’s property by others 
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without Board approval where such term, including any extension, is for less than one 
year.  

 
(d) The CEO may sign and execute agreements entered into through joint purchasing 
agreements valued up to $100,000 without Board approval.   
 
(e) The CEO may sign and execute written consents involving subletting, 
assignments, tenant mortgages, and revised proposed uses with respect to leases and 
licenses without Board approval.  
 
(f) The CEO may sign and execute, without Board approval, grant agreements, 
applications, and amendments involving the receipt of grant funds. 

 
(g) If an emergency exists, the CEO may enter into contracts pursuant to Section 
2.03(b), provided it is determined by the concurrence of 2/3rd of the then Directors at 
the next public Board meeting that an emergency required immediate delivery of 
supplies, material, equipment, or performance of a service.   
 
(h)       Contract Amendments/Change Orders.  

 
(1) For contracts that did not require prior Board approval, the CEO may 
sign and execute all contract and purchase order amendments so long as the total 
value of the underlying contract and all amendments do not exceed the 
applicable authority limit. 

 
(2) For contracts that were executed with prior Board approval, the CEO may 
sign and execute amendments to such contracts, but only up to the lesser of: 
$100,000 or 10% of such underlying contract’s original not-to-exceed amount.  
Once the threshold limitations as provided for in this subsection are reached for a 
contract, all subsequent amendments require prior Board approval. 
 
(3) The CEO may sign and execute, without Board approval, fixed facility 
agreement amendments with other railroads valued over $100,000 that are 
necessary to accommodate the repair, renovation or construction of commuter 
facilities or related improvements, provided that the Board has approved 
expenditure of the relevant funds through the annual operating or capital budget.   
This subsection does not apply to purchase of service agreements.  
 

(i) All contracts, purchase orders, and amendments that the CEO is authorized to 
sign and execute without Board approval shall be reported to the Board in a manner 
acceptable to the Chairman.   
 
(j) The CEO may delegate his or her authority enumerated herein to execute any 
contract, purchase order, or amendment to an appropriate officer of the Division.  All 
delegations shall be in writing.  The original shall be forwarded to the Assistant 
Secretary to the Board, with copies to the General Counsel and Chief Financial Officer.  
At the CEO’s discretion, delegations may be limited to the period that the original 
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delegate is unable to perform, such as during vacancies, vacations, and illnesses.  Unless 
limited by the CEO, a person assuming an “acting” position shall also assume that 
position’s delegated authority.  The CEO shall supply the Board with a list of delegated 
authority annually. 
 
(k) Subject to the restrictions set forth in MET 11-05 and MET 11-06, the CEO shall 
continue to have the separate authority to sign, execute, and delegate for signature 
agreements procuring insurance coverage and settling claims and lawsuits. 
 
(l) The CEO must obtain Board approval to sign and execute any contract, purchase 
order, or amendment for which execution authority has not been granted by these 
regulations or a subsequent ordinance.  
 
(m) Contracts for purchase of goods and services over a year are subject to the 
Board’s appropriation of funds.   
 
(n) The Assistant Secretary to the Board is hereby authorized to attest to any such 
contracts on behalf of the Division, and the CEO is hereby authorized to take such action 
as the CEO deems necessary or appropriate to implement, administer and enforce the 
terms of such contracts. 
 

 4.03 Conflicts of Interest.   This Section shall sunset upon the passage of a subsequent 
consolidated ordinance incorporating these clauses in substantially the same form or as 
amended by applicable law, regulation, or ordinance.   
 
Members of the Board, officers and employees of the Division, their spouses, their children, 
their parents, their brothers and sisters and their children, are prohibited from having or 
acquiring any contract or any direct pecuniary interest in any contract which will be wholly or 
partially performed by the payment of funds or the transfer of property of the Division.  Any 
firm, partnership, association or corporation from which any member of the Board, officer or 
employee of the Division is entitled to receive more than seven and one-half percent (7-1/2) of 
the total distributable income, is prohibited from having or acquiring any contract or direct 
pecuniary interest in any contract which will be performed in whole or in part by payment of 
funds or the transfer of property of the Division.  
 
Any firm, partnership, association or corporation from which members of the Board, officers, 
employees of the Division, their spouses, their children, their parents, their brothers and sisters 
and their children, are entitled to receive in the aggregate more than fifteen percent (15%) of the 
total distributable income, is prohibited from having or acquiring any contract or direct 
pecuniary interest in any contract which will be performed in whole or in part by the payment of 
funds or the transfer of property of the Division.  Nothing in this Section invalidates the 
provisions of any bond or security hereto or hereafter offered for sale or sold by or for the 
Division. 
 
As provided in the common grant rules and in the Federal Transit Administration (FTA) Master 
Agreement, no employee, officer, agent, or board member, or his or her immediate family 
member, partner, or organization that employs or is about to employ any of the foregoing 
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individuals may participate in the selection, award, or administration of a contract supported 
with FTA assistance if a conflict of interest, real or apparent, would be involved.  Such a 
conflict would arise when any of those individuals previously listed has a financial or other 
interest in the firm selected for award.    
 
 4.04 Contracts Violating Regulations.  Any purchase order or contract executed in 
violation of these Regulations shall be voidable as to the Division. 
   
 4.05 Rules of Construction & Applicability.  This ordinance is intended for general 
applicability.  If there is a conflict between this ordinance and an ordinance involving more 
specificity, the more specific ordinance is intended to control if that ordinance was passed after 
the passage of this ordinance.  If grant funds or state law require more strict requirements than 
those enumerated herein, the Division shall follow the more strict requirements.  The CEO is 
deemed to have been designated with authority to sign and execute agreements as set forth 
above upon the passage of this ordinance.  
 

V. DEFINITIONS 
 

5.01 Definitions.  As used in these Regulations: 
 

(a)     “Act” means the Regional Transportation Authority Act. 
   
(b)     “Board” means the Board of Directors of the Division. 

 
(c)   The terms “contract” and “agreement” shall mean both “contract” and 
“agreement” unless clearly intended otherwise.         
 
(d)    “Division” means the Commuter Rail Division of the Regional Transportation 
Authority. 

 
(e)    “Executive Director/Chief Executive Officer” shall have the meaning set forth 
in the Act.  From time-to-time, the term “Chief Executive Officer” may be used on 
contracts and purchase orders and shall have the same meaning as “Executive 
Director/Chief Executive Officer” because the positions are one and the same as each 
other.  

 
(f)  “Metropolitan Region” means all territory included within the territory of the 
Regional Transportation Authority as provided in the Act, and such territory as may be 
annexed to the Authority.   
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Effective:[See Text Amendments]  

 

Code of Federal Regulations Currentness 

Title 49. Transportation 

 Subtitle A. Office of the Secretary of Transpor-

tation 

 Part 18. Uniform Administrative Require-

ments for Grants and Cooperative Agreements 

to State and Local Governments (Refs & 

Annos) 

 Subpart C. Post–Award Requirements 

 Changes, Property, and Subawards 

 § 18.36 Procurement. 

 

(a) States. When procuring property and services 

under a grant, a State will follow the same policies and 

procedures it uses for procurements from its 

non-Federal funds. The State will ensure that every 

purchase order or other contract includes any clauses 

required by Federal statutes and executive orders and 

their implementing regulations. Other grantees and 

subgrantees will follow paragraphs (b) through (i) in 

this section. 

 

(b) Procurement standards. 

 

(1) Grantees and subgrantees will use their own 

procurement procedures which reflect applicable 

State and local laws and regulations, provided 

that the procurements conform to applicable 

Federal law and the standards identified in this 

section. 

 

(2) Grantees and subgrantees will maintain a 

contract administration system which ensures that 

contractors perform in accordance with the terms, 

conditions, and specifications of their contracts or 

purchase orders. 

 

(3) Grantees and subgrantees will maintain a 

written code of standards of conduct governing 

the performance of their employees engaged in 

the award and administration of contracts. No 

employee, officer or agent of the grantee or 

subgrantee shall participate in selection, or in the 

award or administration of a contract supported 

by Federal funds if a conflict of interest, real or 

apparent, would be involved. Such a conflict 

would arise when: 

 

(i) The employee, officer or agent, 

 

(ii) Any member of his immediate family, 

 

(iii) His or her partner, or 

 

(iv) An organization which employs, or is about 

to employ, any of the above, has a financial or 

other interest in the firm selected for award. The 

grantee's or subgrantee's officers, employees or 

agents will neither solicit nor accept gratuities, 

favors or anything of monetary value from con-

tractors, potential contractors, or parties to 

subagreements. Grantee and subgrantees may set 

minimum rules where the financial interest is not 

substantial or the gift is an unsolicited item of 

nominal intrinsic value. To the extent permitted 

by State or local law or regulations, such stand-

ards or conduct will provide for penalties, sanc-

tions, or other disciplinary actions for violations 

of such standards by the grantee's and 

subgrantee's officers, employees, or agents, or by 

contractors or their agents. The awarding agency 

may in regulation provide additional prohibitions 

relative to real, apparent, or potential conflicts of 

interest. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&DocName=PRT%28005308356%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JL=2&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&DocName=PRT%28005308468%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JL=2&SR=SB
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(4) Grantee and subgrantee procedures will pro-

vide for a review of proposed procurements to 

avoid purchase of unnecessary or duplicative 

items. Consideration should be given to consoli-

dating or breaking out procurements to obtain a 

more economical purchase. Where appropriate, 

an analysis will be made of lease versus purchase 

alternatives, and any other appropriate analysis to 

determine the most economical approach. 

 

(5) To foster greater economy and efficiency, 

grantees and subgrantees are encouraged to enter 

into State and local intergovernmental agree-

ments for procurement or use of common goods 

and services. 

 

(6) Grantees and subgrantees are encouraged to 

use Federal excess and surplus property in lieu of 

purchasing new equipment and property when-

ever such use is feasible and reduces project costs. 

 

(7) Grantees and subgrantees are encouraged to 

use value engineering clauses in contracts for 

construction projects of sufficient size to offer 

reasonable opportunities for cost reductions. 

Value engineering is a systematic and creative 

analysis of each contract item or task to ensure 

that its essential function is provided at the overall 

lower cost. 

 

(8) Grantees and subgrantees will make awards 

only to responsible contractors possessing the 

ability to perform successfully under the terms 

and conditions of a proposed procurement. Con-

sideration will be given to such matters as con-

tractor integrity, compliance with public policy, 

record of past performance, and financial and 

technical resources. 

 

(9) Grantees and subgrantees will maintain rec-

ords sufficient to detail the significant history of a 

procurement. These records will include, but are 

not necessarily limited to the following: rationale 

for the method of procurement, selection of con-

tract type, contractor selection or rejection, and 

the basis for the contract price. 

 

(10) Grantees and subgrantees will use time and 

material type contracts only-- 

 

(i) After a determination that no other contract is 

suitable, and 

 

(ii) If the contract includes a ceiling price that the 

contractor exceeds at its own risk. 

 

(11) Grantees and subgrantees alone will be re-

sponsible, in accordance with good administra-

tive practice and sound business judgment, for the 

settlement of all contractual and administrative 

issues arising out of procurements. These issues 

include, but are not limited to source evaluation, 

protests, disputes, and claims. These standards do 

not relieve the grantee or subgrantee of any con-

tractual responsibilities under its contracts. Fed-

eral agencies will not substitute their judgment for 

that of the grantee or subgrantee unless the matter 

is primarily a Federal concern. Violations of law 

will be referred to the local, State, or Federal au-

thority having proper jurisdiction. 

 

(12) Grantees and subgrantees will have protest 

procedures to handle and resolve disputes relating 

to their procurements and shall in all instances 

disclose information regarding the protest to the 

awarding agency. A protestor must exhaust all 

administrative remedies with the grantee and 

subgrantee before pursuing a protest with the 

Federal agency. Reviews of protests by the Fed-

eral agency will be limited to: 

 

(i) Violations of Federal law or regulations and 

the standards of this section (violations of State or 
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local law will be under the jurisdiction of State or 

local authorities) and 

 

(ii) Violations of the grantee's or subgrantee's 

protest procedures for failure to review a com-

plaint or protest. Protests received by the Federal 

agency other than those specified above will be 

referred to the grantee or subgrantee. 

 

(c) Competition. 

 

(1) All procurement transactions will be con-

ducted in a manner providing full and open 

competition consistent with the standards of § 

18.36. Some of the situations considered to be 

restrictive of competition include but are not 

limited to: 

 

(i) Placing unreasonable requirements on firms in 

order for them to qualify to do business, 

 

(ii) Requiring unnecessary experience and ex-

cessive bonding, 

 

(iii) Noncompetitive pricing practices between 

firms or between affiliated companies, 

 

(iv) Noncompetitive awards to consultants that 

are on retainer contracts, 

 

(v) Organizational conflicts of interest, 

 

(vi) Specifying only a “brand name” product in-

stead of allowing “an equal” product to be offered 

and describing the performance of other relevant 

requirements of the procurement, and 

 

(vii) Any arbitrary action in the procurement 

process. 

 

(2) Grantees and subgrantees will conduct pro-

curements in a manner that prohibits the use of 

statutorily or administratively imposed in-State or 

local geographical preferences in the evaluation 

of bids or proposals, except in those cases where 

applicable Federal statutes expressly mandate or 

encourage geographic preference. Nothing in this 

section preempts State licensing laws. When 

contracting for architectural and engineering 

(A/E) services, geographic location may be a se-

lection criteria provided its application leaves an 

appropriate number of qualified firms, given the 

nature and size of the project, to compete for the 

contract. 

 

(3) Grantees will have written selection proce-

dures for procurement transactions. These pro-

cedures will ensure that all solicitations: 

 

(i) Incorporate a clear and accurate description of 

the technical requirements for the material, 

product, or service to be procured. Such descrip-

tion shall not, in competitive procurements, con-

tain features which unduly restrict competition. 

The description may include a statement of the 

qualitative nature of the material, product or ser-

vice to be procured, and when necessary, shall set 

forth those minimum essential characteristics and 

standards to which it must conform if it is to sat-

isfy its intended use. Detailed product specifica-

tions should be avoided if at all possible. When it 

is impractical or uneconomical to make a clear 

and accurate description of the technical re-

quirements, a “brand name or equal” description 

may be used as a means to define the performance 

or other salient requirements of a procurement. 

The specific features of the named brand which 

must be met by offerors shall be clearly stated; 

and 

 

(ii) Identify all requirements which the offerors 

must fulfill and all other factors to be used in 

evaluating bids or proposals. 
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(4) Grantees and subgrantees will ensure that all 

prequalified lists of persons, firms, or products 

which are used in acquiring goods and services 

are current and include enough qualified sources 

to ensure maximum open and free competition. 

Also, grantees and subgrantees will not preclude 

potential bidders from qualifying during the so-

licitation period. 

 

(d) Methods of procurement to be followed-- 

 

(1) Procurement by small purchase procedures. 

Small purchase procedures are those relatively 

simple and informal procurement methods for 

securing services, supplies, or other property that 

do not cost more than the simplified acquisition 

threshold fixed at 41 U.S.C. 403(11) (currently 

set at $100,000). If small purchase procedures are 

used, price or rate quotations shall be obtained 

from an adequate number of qualified sources. 

 

(2) Procurement by sealed bids (formal advertis-

ing). Bids are publicly solicited and a 

firm-fixed-price contract (lump sum or unit price) 

is awarded to the responsible bidder whose bid, 

conforming with all the material terms and con-

ditions of the invitation for bids, is the lowest in 

price. The sealed bid method is the preferred 

method for procuring construction, if the condi-

tions in § 18.36(d)(2)(i) apply. 

 

(i) In order for sealed bidding to be feasible, the 

following conditions should be present: 

 

(A) A complete, adequate, and realistic 

specification or purchase description is 

available; 

 

(B) Two or more responsible bidders are 

willing and able to compete effectively and 

for the business; and 

 

(C) The procurement lends itself to a firm 

fixed price contract and the selection of the 

successful bidder can be made principally on 

the basis of price. 

 

(ii) If sealed bids are used, the following re-

quirements apply: 

 

(A) The invitation for bids will be publicly 

advertised and bids shall be solicited from an 

adequate number of known suppliers, 

providing them sufficient time prior to the 

date set for opening the bids; 

 

(B) The invitation for bids, which will in-

clude any specifications and pertinent at-

tachments, shall define the items or services 

in order for the bidder to properly respond; 

 

(C) All bids will be publicly opened at the 

time and place prescribed in the invitation for 

bids; 

 

(D) A firm fixed-price contract award will be 

made in writing to the lowest responsive and 

responsible bidder. Where specified in bid-

ding documents, factors such as discounts, 

transportation cost, and life cycle costs shall 

be considered in determining which bid is 

lowest. Payment discounts will only be used 

to determine the low bid when prior experi-

ence indicates that such discounts are usually 

taken advantage of; and 

 

(E) Any or all bids may be rejected if there is 

a sound documented reason. 

 

(3) Procurement by competitive proposals. The 

technique of competitive proposals is normally 

conducted with more than one source submitting 

an offer, and either a fixed-price or 
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cost-reimbursement type contract is awarded. It is 

generally used when conditions are not appropri-

ate for the use of sealed bids. If this method is 

used, the following requirements apply: 

 

(i) Requests for proposals will be publicized and 

identify all evaluation factors and their relative 

importance. Any response to publicized requests 

for proposals shall be honored to the maximum 

extent practical; 

 

(ii) Proposals will be solicited from an adequate 

number of qualified sources; 

 

(iii) Grantees and subgrantees will have a method 

for conducting technical evaluations of the pro-

posals received and for selecting awardees; 

 

(iv) Awards will be made to the responsible firm 

whose proposal is most advantageous to the pro-

gram, with price and other factors considered; and 

 

(v) Grantees and subgrantees may use competi-

tive proposal procedures for qualifications-based 

procurement of architectural/engineering (A/E) 

professional services whereby competitors' qual-

ifications are evaluated and the most qualified 

competitor is selected, subject to negotiation of 

fair and reasonable compensation. The method, 

where price is not used as a selection factor, can 

only be used in procurement of A/E professional 

services. It cannot be used to purchase other types 

of services though A/E firms are a potential 

source to perform the proposed effort. 

 

(4) Procurement by noncompetitive proposals is 

procurement through solicitation of a proposal 

from only one source, or after solicitation of a 

number of sources, competition is determined 

inadequate. 

 

(i) Procurement by noncompetitive proposals 

may be used only when the award of a contract is 

infeasible under small purchase procedures, 

sealed bids or competitive proposals and one of 

the following circumstances applies: 

 

(A) The item is available only from a single 

source; 

 

(B) The public exigency or emergency for 

the requirement will not permit a delay re-

sulting from competitive solicitation; 

 

(C) The awarding agency authorizes non-

competitive proposals; or 

 

(D) After solicitation of a number of sources, 

competition is determined inadequate. 

 

(ii) Cost analysis, i.e., verifying the proposed cost 

data, the projections of the data, and the evalua-

tion of the specific elements of costs and profits, 

is required. 

 

(iii) Grantees and subgrantees may be required to 

submit the proposed procurement to the awarding 

agency for pre-award review in accordance with 

paragraph (g) of this section. 

 

(e) Contracting with small and minority firms, wom-

en's business enterprise and labor surplus area firms. 

 

(1) The grantee and subgrantee will take all nec-

essary affirmative steps to assure that minority 

firms, women's business enterprises, and labor 

surplus area firms are used when possible. 

 

(2) Affirmative steps shall include: 

 

(i) Placing qualified small and minority busi-

nesses and women's business enterprises on so-

licitation lists; 
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(ii) Assuring that small and minority businesses, 

and women's business enterprises are solicited 

whenever they are potential sources; 

 

(iii) Dividing total requirements, when econom-

ically feasible, into smaller tasks or quantities to 

permit maximum participation by small and mi-

nority business, and women's business enterpris-

es; 

 

(iv) Establishing delivery schedules, where the 

requirement permits, which encourage participa-

tion by small and minority business, and women's 

business enterprises; 

 

(v) Using the services and assistance of the Small 

Business Administration, and the Minority 

Business Development Agency of the Depart-

ment of Commerce; and 

 

(vi) Requiring the prime contractor, if subcon-

tracts are to be let, to take the affirmative steps 

listed in paragraphs (e)(2) (i) through (v) of this 

section. 

 

(f) Contract cost and price. 

 

(1) Grantees and subgrantees must perform a cost 

or price analysis in connection with every pro-

curement action including contract modifications. 

The method and degree of analysis is dependent 

on the facts surrounding the particular procure-

ment situation, but as a starting point, grantees 

must make independent estimates before receiv-

ing bids or proposals. A cost analysis must be 

performed when the offeror is required to submit 

the elements of his estimated cost, e.g., under 

professional, consulting, and architectural engi-

neering services contracts. A cost analysis will be 

necessary when adequate price competition is 

lacking, and for sole source procurements, in-

cluding contract modifications or change orders, 

unless price reasonableness can be established on 

the basis of a catalog or market price of a com-

mercial product sold in substantial quantities to 

the general public or based on prices set by law or 

regulation. A price analysis will be used in all 

other instances to determine the reasonableness of 

the proposed contract price. 

 

(2) Grantees and subgrantees will negotiate profit 

as a separate element of the price for each contract 

in which there is no price competition and in all 

cases where cost analysis is performed. To estab-

lish a fair and reasonable profit, consideration 

will be given to the complexity of the work to be 

performed, the risk borne by the contractor, the 

contractor's investment, the amount of subcon-

tracting, the quality of its record of past perfor-

mance, and industry profit rates in the surround-

ing geographical area for similar work. 

 

(3) Costs or prices based on estimated costs for 

contracts under grants will be allowable only to 

the extent that costs incurred or cost estimates 

included in negotiated prices are consistent with 

Federal cost principles (see § 18.22). Grantees 

may reference their own cost principles that 

comply with the applicable Federal cost princi-

ples. 

 

(4) The cost plus a percentage of cost and per-

centage of construction cost methods of con-

tracting shall not be used. 

 

(g) Awarding agency review. 

 

(1) Grantees and subgrantees must make availa-

ble, upon request of the awarding agency, tech-

nical specifications on proposed procurements 

where the awarding agency believes such review 

is needed to ensure that the item and/or service 

specified is the one being proposed for purchase. 
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This review generally will take place prior to the 

time the specification is incorporated into a so-

licitation document. However, if the grantee or 

subgrantee desires to have the review accom-

plished after a solicitation has been developed, 

the awarding agency may still review the speci-

fications, with such review usually limited to the 

technical aspects of the proposed purchase. 

 

(2) Grantees and subgrantees must on request 

make available for awarding agency pre-award 

review procurement documents, such as requests 

for proposals or invitations for bids, independent 

cost estimates, etc. when: 

 

(i) A grantee's or subgrantee's procurement pro-

cedures or operation fails to comply with the 

procurement standards in this section; or 

 

(ii) The procurement is expected to exceed the 

simplified acquisition threshold and is to be 

awarded without competition or only one bid or 

offer is received in response to a solicitation; or 

 

(iii) The procurement, which is expected to ex-

ceed the simplified acquisition threshold, speci-

fies a “brand name” product; or 

 

(iv) The proposed award is more than the simpli-

fied acquisition threshold and is to be awarded to 

other than the apparent low bidder under a sealed 

bid procurement; or 

 

(v) A proposed contract modification changes the 

scope of a contract or increases the contract 

amount by more than the simplified acquisition 

threshold. 

 

(3) A grantee or subgrantee will be exempt from 

the pre-award review in paragraph (g)(2) of this 

section if the awarding agency determines that its 

procurement systems comply with the standards 

of this section. 

 

(i) A grantee or subgrantee may request that its 

procurement system be reviewed by the awarding 

agency to determine whether its system meets 

these standards in order for its system to be cer-

tified. Generally, these reviews shall occur where 

there is a continuous high-dollar funding, and 

third-party contracts are awarded on a regular 

basis. 

 

(ii) A grantee or subgrantee may self-certify its 

procurement system. Such self-certification shall 

not limit the awarding agency's right to survey the 

system. Under a self-certification procedure, 

awarding agencies may wish to rely on written 

assurances from the grantee or subgrantee that it 

is complying with these standards. A grantee or 

subgrantee will cite specific procedures, regula-

tions, standards, etc., as being in compliance with 

these requirements and have its system available 

for review. 

 

(h) Bonding requirements. For construction or facility 

improvement contracts or subcontracts exceeding the 

simplified acquisition threshold, the awarding agency 

may accept the bonding policy and requirements of the 

grantee or subgrantee provided the awarding agency 

has made a determination that the awarding agency's 

interest is adequately protected. If such a determina-

tion has not been made, the minimum requirements 

shall be as follows: 

 

(1) A bid guarantee from each bidder equivalent 

to five percent of the bid price. The “bid guaran-

tee” shall consist of a firm commitment such as a 

bid bond, certified check, or other negotiable in-

strument accompanying a bid as assurance that 

the bidder will, upon acceptance of his bid, exe-

cute such contractual documents as may be re-

quired within the time specified. 
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(2) A performance bond on the part of the con-

tractor for 100 percent of the contract price. A 

“performance bond” is one executed in connec-

tion with a contract to secure fulfillment of all the 

contractor's obligations under such contract. 

 

(3) A payment bond on the part of the contractor 

for 100 percent of the contract price. A “payment 

bond” is one executed in connection with a con-

tract to assure payment as required by law of all 

persons supplying labor and material in the exe-

cution of the work provided for in the contract. 

 

(i) Contract provisions. A grantee's and subgrantee's 

contracts must contain provisions in paragraph (i) of 

this section. Federal agencies are permitted to require 

changes, remedies, changed conditions, access and 

records retention, suspension of work, and other 

clauses approved by the Office of Federal Procure-

ment Policy. 

 

(1) Administrative, contractual, or legal remedies 

in instances where contractors violate or breach 

contract terms, and provide for such sanctions and 

penalties as may be appropriate. (Contracts more 

than the simplified acquisition threshold) 

 

(2) Termination for cause and for convenience by 

the grantee or subgrantee including the manner by 

which it will be effected and the basis for settle-

ment. (All contracts in excess of $10,000) 

 

(3) Compliance with Executive Order 11246 of 

September 24, 1965, entitled “Equal Employment 

Opportunity,” as amended by Executive Order 

11375 of October 13, 1967, and as supplemented 

in Department of Labor regulations (41 CFR 

chapter 60). (All construction contracts awarded 

in excess of $10,000 by grantees and their con-

tractors or subgrantees) 

 

(4) Compliance with the Copeland “An-

ti–Kickback” Act (18 U.S.C. 874) as supple-

mented in Department of Labor regulations (29 

CFR part 3). (All contracts and subgrants for 

construction or repair) 

 

(5) Compliance with the Davis–Bacon Act (40 

U.S.C. 276a to 276a–7) as supplemented by De-

partment of Labor regulations (29 CFR part 5). 

(Construction contracts in excess of $2000 

awarded by grantees and subgrantees when re-

quired by Federal grant program legislation) 

 

(6) Compliance with Sections 103 and 107 of the 

Contract Work Hours and Safety Standards Act 

(40 U.S.C. 327–330) as supplemented by De-

partment of Labor regulations (29 CFR part 5). 

(Construction contracts awarded by grantees and 

subgrantees in excess of $2000, and in excess of 

$2500 for other contracts which involve the em-

ployment of mechanics or laborers) 

 

(7) Notice of awarding agency requirements and 

regulations pertaining to reporting. 

 

(8) Notice of awarding agency requirements and 

regulations pertaining to patent rights with re-

spect to any discovery or invention which arises 

or is developed in the course of or under such 

contract. 

 

(9) Awarding agency requirements and regula-

tions pertaining to copyrights and rights in data. 

 

(10) Access by the grantee, the subgrantee, the 

Federal grantor agency, the Comptroller General 

of the United States, or any of their duly author-

ized representatives to any books, documents, 

papers, and records of the contractor which are 

directly pertinent to that specific contract for the 

purpose of making audit, examination, excerpts, 

and transcriptions. 
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(11) Retention of all required records for three 

years after grantees or subgrantees make final 

payments and all other pending matters are 

closed. 

 

(12) Compliance with all applicable standards, 

orders, or requirements issued under section 306 

of the Clean Air Act (42 U.S.C. 1857(h)), section 

508 of the Clean Water Act (33 U.S.C. 1368), 

Executive Order 11738, and Environmental Pro-

tection Agency regulations (40 CFR part 15). 

(Contracts, subcontracts, and subgrants of 

amounts in excess of $100,000) 

 

(13) Mandatory standards and policies relating to 

energy efficiency which are contained in the state 

energy conservation plan issued in compliance 

with the Energy Policy and Conservation Act 

(Pub.L. 94–163, 89 Stat. 871). 

 

(j) 23 U.S.C. 112(a) directs the Secretary to require 

recipients of highway construction grants to use bid-

ding methods that are “effective in securing competi-

tion.” Detailed construction contracting procedures 

are contained in 23 CFR part 635, subpart A. 

 

(k) Section 3(a)(2)(C) of the UMT Act of 1964, as 

amended, prohibits the use of grant or loan funds to 

support procurements utilizing exclusionary or dis-

criminatory specifications. 

 

(l) 46 U.S.C. 1241(b)(1) and 46 CFR part 381 impose 

cargo preference requirements on the shipment of 

foreign made goods. 

 

(m) Section 165 of the Surface Transportation Assis-

tance Act of 1982, 49 U.S.C. 1601, section 337 of the 

Surface Transportation and Uniform Relocation As-

sistance Act of 1987, and 49 CFR parts 660 and 661 

impose Buy America provisions on the procurement 

of foreign products and materials. 

 

(n) Section 105(f) of the Surface Transportation As-

sistance Act of 1982, section 106(c) of the Surface 

Transportation and Uniform Relocation Assistance 

Act of 1987, and 49 CFR part 23 impose requirements 

for the participation of disadvantaged business enter-

prises. 

 

(o) Section 308 of the Surface Transportation Assis-

tance Act of 1982, 49 U.S.C. 1068(b)(2), authorizes 

the use of competitive negotiation for the purchase of 

rolling stock as appropriate. 

 

(p) 23 U.S.C. 112(b) provides for an exemption to 

competitive bidding requirements for highway con-

struction contracts in emergency situations. 

 

(q) 23 U.S.C. 112 requires concurrence by the Secre-

tary before highway construction contracts can be 

awarded, except for projects authorized under the 

provisions of 23 U.S.C. 171. 

 

(r) 23 U.S.C. 112(e) requires standardized contract 

clauses concerning site conditions, suspension or 

work, and material changes in the scope of the work 

for highway construction contracts. 

 

(s) 23 U.S.C. 140(b) authorizes the preferential em-

ployment of Indians on Indian Reservation road pro-

jects and contracts. 

 

(t) FHWA, UMTA, and Federal Aviation Admin-

istration (FAA) grantees and subgrantees shall extend 

the use of qualifications-based (e.g., architectural and 

engineering services) contract selection procedures to 

certain other related areas and shall award such con-

tracts in the same manner as Federal contracts for 

architectural and engineering services are negotiated 

under Title IX of the Federal Property and Adminis-

trative Services Act of 1949, or equivalent State (or 

airport sponsor for FAA) qualifications-based re-

quirements. For FHWA and UMTA programs, this 

provision applies except to the extent that a State 
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adopts or has adopted by statute a formal procedure 

for the procurement of such services. 
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Effective: January 18, 2008 
 
West's Smith-Hurd Illinois Compiled Statutes Annotated Currentness 

Chapter 70. Special Districts 
 Transit 

 Act 3615. Regional Transportation Authority Act (Refs & Annos) 
 Article III-B. Commuter RAIL Division (Refs & Annos) 

 3615/3B.05. Appointment of officers and employees 
 
§ 3B.05. Appointment of officers and employees. The Commuter Rail Board shall appoint an Executive Director who 
shall be the chief executive officer of the Division, appointed, retained or dismissed with the concurrence of 8 of the 
directors of the Commuter Rail Board. The Executive Director shall appoint, retain and employ officers, attorneys, 
agents, engineers, employees and shall organize the staff, shall allocate their functions and duties, fix compensation 
and conditions of employment, and consistent with the policies of and direction from the Commuter Rail Board take 
all actions necessary to achieve its purposes, fulfill its responsibilities and carry out its powers, and shall have such 
other powers and responsibilities as the Commuter Rail Board shall determine. The Executive Director shall be an 
individual of proven transportation and management skills and may not be a member of the Commuter Rail Board. 
The Division may employ its own professional management personnel to provide professional and technical expertise 
concerning its purposes and powers and to assist it in assessing the performance of transportation agencies in the 
metropolitan region. 
 
No unlawful discrimination, as defined and prohibited in the Illinois Human Rights Act, [FN1] shall be made in any 
term or aspect of employment nor shall there be discrimination based upon political reasons or factors. The Commuter 
Rail Board shall establish regulations to insure that its discharges shall not be arbitrary and that hiring and promotion 
are based on merit. 
 
The Division shall be subject to the “Illinois Human Rights Act”, as now or hereafter amended, and the remedies and 
procedure established thereunder. The Commuter Rail Board shall file an affirmative action program for employment 
by it with the Department of Human Rights to ensure that applicants are employed and that employees are treated 
during employment, without regard to unlawful discrimination. Such affirmative action program shall include provi-
sions relating to hiring, upgrading, demotion, transfer, recruitment, recruitment advertising, selection for training and 
rates of pay or other forms of compensation. 
 
CREDIT(S) 
 
P.A. 78-5, 3rd Sp.Sess., Part I, art. III-B, § 3B.05, added by P.A. 83-885, § 1, eff. Nov. 9, 1983; P.A. 83-886, § 1, eff. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09002302476%29+%26+BEG-DATE%28%3C%3D09%2F23%2F2013%29+%26+END-DATE%28%3E%3D09%2F23%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Act+3615.+Regional+Transportation+Authority+Act+&JL=2&JO=70+ILCS+3615%2F3B.05&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=lk%28IL70ACT3615R%29+lk%28IL70ACT3615ARTIII-BR%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09002302547%29+%26+BEG-DATE%28%3C%3D09%2F23%2F2013%29+%26+END-DATE%28%3E%3D09%2F23%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Article+III-B.+Commuter+RAIL+Division+&JL=2&JO=70+ILCS+3615%2F3B.05&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=lk%28IL70ACT3615R%29+lk%28IL70ACT3615ARTIII-BR%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09002302476%29+%26+BEG-DATE%28%3C%3D09%2F23%2F2013%29+%26+END-DATE%28%3E%3D09%2F23%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Act+3615.+Regional+Transportation+Authority+Act+&JL=2&JO=70+ILCS+3615%2F3B.05&SR=SB�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09002302547%29+%26+BEG-DATE%28%3C%3D09%2F23%2F2013%29+%26+END-DATE%28%3E%3D09%2F23%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Article+III-B.+Commuter+RAIL+Division+&JL=2&JO=70+ILCS+3615%2F3B.05&SR=SB�


70 ILCS 3615/3B.05 
  
Formerly cited as IL ST CH 111 2/3 ¶ 703B.05 

Page 2 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Nov. 9, 1983. Amended by P.A. 95-708, § 20, eff. Jan. 18, 2008. 
 
Formerly Ill.Rev.Stat.1991, ch. 111    2/3, ¶ 703B.05. 
 

[FN1] 775 ILCS 5/1-101 et seq. 
 
HISTORICAL AND STATUTORY NOTES 
 
House Bill 656 (P.A. 95-708), which was passed in the General Assembly on January 10, 2008, was subject to an 
amendatory veto by the Governor on January 11, 2008. Specific recommendations for change were accepted in the 
General Assembly on January 17, 2008. The bill was certified by the Governor and became effective on January 18, 
2008. 
 
LIBRARY REFERENCES 
 

Municipal Corporations  214. 
Westlaw Topic No. 268. 
C.J.S. Municipal Corporations §§ 598, 600 to 604. 

 
70 I.L.C.S. 3615/3B.05, IL ST CH 70 § 3615/3B.05 
 
Current through P.A. 98-284 of the 2013 Reg. Sess. 
 
Copr (c) 2013 Thomson Reuters 
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Affirmative Action Policy 
 
Affirmative Action is comprised of the measures taken to prevent unlawful employment 
discrimination and to remedy the effects of past discrimination. At Metra, these 
measures include, but are not limited to, efforts to recruit, hire, employ, train, and 
promote minorities, women, and individuals with handicaps/ disabilities.1 
 
Executive Order 11246 and Federal Transit Administration Circular 4704.1 require 
Metra to establish an Equal Employment Opportunity (EEO) Plan with an Affirmative 
Action component. Metra's EEO Plan, on file in the EEO/Diversity Initiatives 
Department, requires that employment-related decisions be consistent and non-
discriminatory. 
 
The Plan expresses Metra's commitment to recruit, hire, promote, train, and retain 
qualified minorities, women, and individuals with handicaps/disabilities, and to 
affirmatively address any imbalances between these categories in our current 
workforce. Each Senior Director's, Chief Officer's, Director's affirmative action 
accomplishments and his/her commitment to equal employment opportunity practices 
are reviewed annually with the Senior Director of EEO/Diversity Initiatives. During these 
meetings, areas of improvement are also discussed. Problem areas are identified and 
communicated to the Executive Director/CEO. 
 

                                                 
1 The Illinois Human Rights Act affords non-discriminatory protection to handicapped applicants and 
employees. Under the ADA Amendments Act of 2008 (ADAAA) an employer can not discriminate against 
qualified applicants and employees on the basis of disability. 

 



Equal Employment Opportunity Policy 
 

Metra is an equal opportunity employer. As an equal opportunity employer, all qualified 
employees and job applicants will be granted equal access to job opportunities and equal 
terms and conditions of employment regardless of race, color, religion, national origin, 
ancestry, citizenship status, age, sex, sexual orientation, gender identity, marital status, 
veteran's status, armed forces reserve or national guard status, unfavorable military 
discharge, physical or mental disability2, arrest record, order of protection status, or any 
other protected category. Any employee or applicant that believes he/she has been 
discriminated against should immediately follow the steps outlined in the Complaint 
Procedure described in this section. 
 
 
 

                                                 
2 The Illinois Human Rights Act affords non-discriminatory protection to handicapped applicants and 
employees.  Under the ADA Amendments Act of 2008 (ADAAA) an employer can not discriminate against 
qualified applicants and employees on the basis of disability. 

 



Policy Against Harassment 
 

All employees of Metra are entitled to a workplace free from all forms of harassment 
and intimidation. Therefore, it is our policy to prohibit all types of harassment, including, 
but not limited to, harassment based on sex, sexual orientation, race, color, religion, 
national origin, age, disability, handicap, citizenship, marital status, veteran status or 
any other basis prohibited by law.  This policy extends to each and every level of our 
operations.  Accordingly, harassment, whether by a fellow employee, a customer, guest 
or member of management, will not be tolerated.  Activities of this nature are unlawful 
and serve no legitimate purpose; they have a disruptive effect on an employee’s ability 
to perform his/her job and they undermine the integrity of the employment relationship. 
 
Harassment is verbal or physical conduct relating to an individual’s sex, sexual 
orientation, race, color, religion, national origin, age, disability, handicap, citizenship, 
marital status, veteran status or any other protected status when this conduct: (a) has 
the purpose or effect of creating an intimidating, hostile or offensive working 
environment; (b) has the purpose or effect of unreasonably interfering with an 
individual’s work performance; or (c) otherwise adversely affects an individual’s 
employment opportunities.  Some examples of conduct that may constitute prohibited 
harassment includes slurs, jokes, cartoons, stereotypes, statements, etc.  based upon 
sex, sexual orientation, race, color, religion, national origin, age, disability, citizenship, 
marital status, veteran status or any other basis prohibited by law. 
 
One form of harassment is sexual harassment, which is the attempt to control, 
influence, or affect the career, salary, or job of an individual in exchange for sexual 
favors. It covers a broad spectrum of unwelcome, sexually focused behavior. Some 
examples of this behavior are sexual jokes, leering, cartoons, pictures, magazines, 
repeatedly asking someone for a date, using sexually degrading language or gestures, 
profanity, discussing one's sex life, and groping or any other inappropriate touching of 
body parts. These examples are illustrative of the types of comments, literature and 
behaviors that are commonly viewed as falling within the realm of conduct that might 
rise to the level of sexual harassment. It is not intended to be all inclusive. 
 
In addition, the scope of sexual harassment has been expanded to include, regardless 
of the intent, what the Equal Employment Opportunity Commission calls "an 
intimidating, offensive, or hostile work environment." Sexual harassment is any 
unwelcome verbal or physical conduct of a sexual nature that is offensive or intimidating 
to a reasonable person, which the employee has to tolerate in order to keep his or her 
job, or the normal advantages of employment. 
 
Employees are strictly prohibited from sending sexual jokes or other sexual 
communications via any Metra communication system, including, but not limited to, e-
mail, text messages, facsimile machines, and telephone voice-mail systems. 
 
Employees are also strictly prohibited from reading and/or having pornographic sexually 
suggestive written or graphic materials in their possession on company property. Every 
employee at Metra has a duty to report questionable sexual conduct promptly to a 
supervisor, and a personal responsibility not to engage in sexual harassment. 
 



Any employee that believes he/she has been harassed should immediately follow the 
steps outlined in the Complaint Procedure in this section. 
 



 Anti-Retaliation Policy 
 
All employees and applicants for employment shall be protected from coercion, 
intimidation, retaliation, interference, harassment or discrimination for filing a complaint 
or for participating in an investigation of a complaint. Reprisal against, or interference 
with, an employee's or applicant's right to file a complaint concerning harassment, 
discrimination, or retaliation constitutes a violation of this policy and will not be tolerated. 
Retaliatory conduct will not be tolerated and may lead to discipline up to and including 
discharge.   
 
Any employee or applicant that believes he/she has been retaliated against for filing a 
claim of harassment, discrimination, or for participating in any other protected activity 
should immediately follow the steps outlined in the Complaint Procedure in this section. 
 



Disability Policy Statement 
  

It is the policy of Metra to provide equal employment opportunity to persons with 
handicaps/disabilities in all aspects of employer/employee relations. This includes all 
employment-related decisions including, but not limited to, hiring, compensation, 
benefits, terms and conditions of employment, opportunities for promotions, training, 
and other privileges of employment. 
 
Metra will take affirmative action to employ disabled individuals by making notices of job 
vacancies available to agencies and organizations that are directly involved in the 
placement of disabled persons through mailing, telephone contacts, site visits, etc. Job 
requirements and descriptions shall be reviewed to ensure that unnecessary or 
discriminatory job standards are eliminated. 
Further, Metra will provide reasonable accommodations to qualified employees with 
physical and mental disabilities so that they may be able to perform the essential 
functions of their jobs, unless it will cause undue hardship to the corporation to do so. 
The Reasonable Accommodation Committee (RAC) has been established to review all 
accommodation requests. 
 
In addition, it is the policy of Metra to include all employees, without regard to physical 
or mental disability, in the participation and receipt of benefits from the services, 
programs and activities of Metra as a public entity, and in particular, as a provider of 
public transportation. It is also the policy of Metra to comply with the letter and spirit of 
all local, state and federal statutes and regulations concerning discrimination against 
disabled persons. 
 
Any employee or applicant that believes he/she has been discriminated against based 
upon his/her disability should immediately follow the steps outlined in the Complaint 
Procedure described in this section. 
 
 



Complaint Procedure 
 

Any employee or applicant who believes he/she has been harassed (including sexual 
harassment), discriminated against or, retaliated against in violation of any of Metra's 
policies as stated above should immediately: (1) report the problem to his/her 
supervisor or manager; and/or (2) contact the EEO/Diversity Initiatives Department. 
 
The EEO Internal Complaint Resolution Procedure (incorporated by reference) will be 
followed when an employee or applicant for employment believes that his/her issue(s) 
cannot be resolved through mediation or counseling.3 
 
The Senior Director, EEO/Diversity Initiatives, or a designee, is authorized to conduct a 
thorough and prompt investigation of the complaint. This investigation will include, but is 
not limited to: 1) meeting with the parties involved, 2) interviewing witnesses, 3) 
reviewing records and documentation, and 4) making whatever inquires are necessary 
in order to arrive at a satisfactory resolution of the complaint. 
 
All complaints will be kept as confidential as possible, and information regarding the 
complaint will be disclosed only to the extent necessary to conduct an adequate 
investigation and to comply with Metra's legal responsibilities. Involved parties and/or 
witnesses are also instructed to keep their participation in any investigation confidential. 
 
Any employee found to have violated Metra's policy against discrimination or 
harassment (including sexual harassment) will be subject to discipline, up to and 
including discharge. 
 
At any time during the internal complaint process, or if EEO’s investigation does not 
substantiate the employee’s allegations, or the remedy proposed by EEO is not 
acceptable to the employee, the employee always has the right to file a formal 
complaint with an external enforcement agency.  The procedures set forth in this policy 
are not intended to interfere with those rights. 

                                                 
3 Terminated employees are also covered by this procedure. 
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COPY OF EEO POLICIES POSTER 
Anti-Discrimination/Anti-Harassment Policy 

As an equal opportunity employer, Metra provides for the rights of all applicants/employees to be offered job 
opportunities without discrimination due to race, color, religion, national origin, ancestry, age, sex, sexual 
orientation, gender identity, marital status, order of protection status, veteran’s status, armed forces reserve, national 
guard status, or physical or mental disability. Retaliation against employees that make bona fide 
discrimination/harassment complaints is prohibited. Metra complies with all applicable local, state, and federal 
statutes and ordinances concerning Equal Employment Opportunity. 
 

Sexual Harassment 

All employees of Metra are entitled to a workplace free from sexual harassment and intimidation.  Metra strictly 
prohibits any form of sexual harassment.  In addition, inappropriate sexual conduct will not be tolerated. 
 
Sexual harassment is the attempt to control, influence, or affect the career, salary, or job of an individual in 
exchange for sexual favors. It covers a broad spectrum of unwelcome, sexually focused behavior. Some examples of 
this behavior are sexual jokes, leering, cartoons, pictures, magazines, repeatedly asking someone for a date, using 
sexually degrading language or gestures, profanity, discussing one’s sex life, and groping or any other inappropriate 
touching of body parts. These examples are illustrative of the types of comments, literature and behaviors that are 
commonly viewed as falling within the realm of conduct that might rise to the level of sexual harassment.  It is not 
intended to be all inclusive.  
  
In addition, the scope of sexual harassment has been expanded to include, regardless of the intent, what the Equal 
Employment Opportunity Commission calls “an intimidating, offensive, or hostile work environment.”  Sexual 
harassment is any unwelcome verbal or physical conduct of a sexual nature that is offensive or intimidating to a 
reasonable person, which the employee has to tolerate in order to keep his or her job, or the normal advantages of 
employment. 
 
Employees are strictly prohibited from sending jokes or other sexual communications via any Metra communication 
system, including, but not limited to, e-mail, text messages, facsimile machines, telephones and voice-mail systems.  
Employees are also strictly prohibited from reading and/or having pornographic, sexually suggestive, written or 
graphic materials in their possession on company property.  Every employee at Metra has a duty to report 
questionable sexual conduct promptly to a supervisor, and a personal responsibility not to engage in sexual 
harassment. Any employee that believes he/she has been harassed, discriminated against, or retaliated against should 
immediately follow the steps outlined in Metra’s Internal Complaint Procedure. 
 

Affirmative Action Policy 
Affirmative Action is comprised of the measures taken to prevent unlawful employment 
discrimination and to remedy the effects of past discrimination.  At Metra, these measures 
include, but are not limited to, efforts to recruit, hire, employ, train, and promote 
minorities, women, and individuals with handicaps/disabilities. 
 
Executive Order 11246 and Federal Transit Administration Circular 4704.1 require Metra 
to establish an Equal Employment Opportunity (EEO) Plan with an Affirmative Action 
component.  Metra’s EEO Plan, on file in the EEO/Diversity Initiatives department, 
requires that employment-related decisions be consistent and non-discriminatory. The Plan 
expresses Metra’s commitment to recruit, hire, promote, train, and retain qualified 
minorities, women, and individuals with handicaps/disabilities, and to affirmatively 

address any imbalances between these categories in our current workforce. 
 
Metra also has an Equal Employment Opportunity Policy, an Anti-Retaliation Policy and a Disability Policy, which 
have been distributed to all Metra employees. For additional information or to review the full text of all EEO 
policies, contact Metra’s EEO/Diversity Initiatives Department at (312) 322-7099.                  Revised March 2010 



COPY OF ADAAA POSTER 
 

  
 

The Americans with Disabilities Act (ADA) of 1990 prohibits discrimination against “qualified 
individuals with disabilities” relative to employment, public services, transportation, public 
accommodations, and telecommunications services. On September 25, 2008, the President 
signed the ADA Amendments Act of 2008 (hereafter the ADAAA), which expands the scope of 
ADA coverage for cases arising as of January 1, 2009. 
 
ADAAA Prohibits 
 
The ADAAA prohibits employers from making employment decisions that discriminate against 
a “qualified individual with a disability” in the job application process, as well as in all other 
terms and conditions of employment. 
 
ADAAA Clarifies Who Is Disabled 

The ADA defines an individual with a disability as one that: (1) has a physical or mental 
impairment that substantially limits one or more of that individual’s major life activities; (2) has 
a record or history of such impairment; or (3) is regarded as having such an impairment.  A 
qualified individual with a disability is one that, with or without reasonable accommodation, can 
perform the essential functions of the job. The ADAAA provides that the definition of disability 
“shall be construed broadly.”  
 
ADAAA Enforcement 

Metra’s EEO/Diversity Initiatives Department is responsible for monitoring Title I 
(Employment) enforcement.  In order to comply with the ADAAA, Metra has established a 
Reasonable Accommodations Committee (RAC). Using the interactive process, RAC ensures 
that Metra provides reasonable accommodations to qualified applicants and employees with 
disabilities unless such accommodation/s would impose an undue hardship. To begin the process, 
an employee must make a Declaration of Disability by (1) notifying his/her supervisor or RAC, 
that he/she needs an accommodation at work for a disability, (2) obtaining and completing a 
Declaration of Disability form, including written authorization to RAC to receive/review medical 
information specifically related to the medical condition for which he/she is requesting 
consideration and (3) returning the completed form to Metra’s Reasonable Accommodations 
Committee. 

                                         For additional information, contact: 
                             EEO/Diversity Initiatives Department 

                                547 West Jackson Boulevard,  
  Chicago, IL 60661 

                                Phone: (312) 322-7099 
      Revised March 2010 
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Exhibit 10 (b) 
All EEO/Diversity Training  



  

Course # Title Description Facilitator 

EEO 102 Sensitivity Training Specialized individual or group training, which addresses 
specific biases. 

Trisha Svehla – 
Managing the 
Mosaic 

EEO 103 
It’s About Respect:  
Recognizing Harassment in a 
Diverse Workplace 

Discusses everyday situations that may be interpreted as 
harassment.  Agenda includes video, group exercises and 
open discussion. Two (2) hour workshop for all Metra 
employees.  

Lori Piecuch –          
Sr. EEO Training 
Specialist/Metra 

EEO 104 Sexual Harassment:  
                        Is It or Isn’t It? 

Defines Sexual Harassment and discusses whether or not 
various scenarios presented on video are or are not sexual 
harassment.  Approximately 3 hours – for all non-
supervisory/non-management employees. 
 

Lori Piecuch –          
Sr. EEO Training 
Specialist/Metra 

EEO 105 Cultural Awareness/Conflict 
Resolution 

Workshop focus is on developing and learning to apply 
skills that assist in identifying the impact of culture on 
interpersonal relationships.  Helps participants understand 
the business necessity for cultural awareness and the 
interconnection of Metra policies that assist in reinforcing 
cultural awareness.  Approx. 4 hours – for ALL employees 
– staff level and management. 
 

Currently out for 
RFP bid. 

EEO 106 An Interviewer’s Guide to 
Employment Law 

Discusses laws related to the interviewing and hiring 
process.  ½ day course for all levels involved in 
interviewing process. 

Lori Piecuch –          
Sr. EEO Training 
Specialist/Metra 

EEO 107 Introduction to Diversity   

An introduction to the many faces of workforce diversity 
within Metra.  Participants will explore workforce changes 
that have contributed to diversity at work and identify 
strategies for working collaboratively in a changing work 
place.  One-half (½) day workshop for all non-
supervisory/non-management employees. 

Lori Piecuch –          
Sr. EEO Training 
Specialist/Metra 

EEO 201 
“On Common Ground” 
Managing a Diverse 
Workforce  

Workshop focuses on the critical management 
competencies required to manage today’s dramatically 
changing workforce.  Skill development in effective 
communications, coaching, teambuilding and conflict 
resolution will be explored and practiced.  Three (3) day 
workshop for supervisory and management employees.  
  

Trisha Svehla – 
Managing the 
Mosaic 

EEO 202 
EEO Compliance Workshop 
for Supervisor’s and 
Managers 

Discusses policies/laws related to Affirmative Action and 
Equal Employment Opportunity.  Also covers conflict 
resolution.  Agenda includes video (“It’s the Law), games, 
case studies and open discussion.  Offers tools to avoid 
charges of discrimination and/or harassment. One (1) day 
workshop for supervisory and management employees. 
   

Lori Piecuch –          
Sr. EEO Training 
Specialist/Metra 

EEO 203 
Supervisor’s/Manager’s 
Sexual Harassment 
Awareness and Compliance 

Discusses policies/laws related to Sexual Harassment.  
Also discusses responsibilities and accountability of the 
Supervisor/Manager as they relate to Sexual Harassment 
issues.  Kick off date for this program – February 2006. 
 

Lori Piecuch –          
Sr. EEO Training 
Specialist 

EEO 204 A Supervisory Guide to 
Effective Leadership 

Course covers techniques for gaining respect as a 
supervisor/manager, dealing with difficult people, 
communication and conflict handling styles, and tips on 
stress management.  The agenda includes lecture, group 
discussion and group exercises.  The class is conducted by 
in-house staff and is a one-day workshop for supervisory 
level staff. 
 

Lori Piecuch –          
Sr. EEO Training 
Specialist 

 



 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

Exhibit 10 (c) 
Reasonable Accommodations Committee (RAC) 

Procedures 



COPY OF (RAC’s) PROCEDURES 
REASONABLE ACCCOMODATION COMMITTEE (RAC) 

When a qualified individual with a disability (as defined in Title I (Employment) of the 
Americans with Disabilities Amendment Act of 2008 (ADAAA)), requests an 
accommodation in order to perform the essential functions of a job, Metra enters into an 
interactive process with that individual.  The elements of the interactive process are: 
 
- Determine if the employee’s condition may be covered by the ADAAA. 
 
- Analyze the particular job involved and determine its purpose and essential 

functions. 
 
- Consult with the disabled individual to ascertain the precise job related limitation 

imposed by the individual’s disability and how those limitations could be overcome 
with a reasonable accommodation. 

 
- In consultation with the individual seeking accommodation, identify potential 

accommodations and assess the effectiveness each would have in enabling the 
individual to perform the essential functions of the position.  Balance what, if any 
undue hardship, the accommodation may impose and/or whether there is a 
reasonable and workable alternative, and identify the alternative. 

 
- Consider the preference of the individual to be accommodated, then select and 

implement the accommodation that is most appropriate for both the employee and 
the employer. 

 
Title I further states that the employer, as part of the interactive process, may find that 
technical assistance is helpful in determining how to accommodate the particular 
individual in the specific situation.  The ADAAA recommends the establishment of an in-
house committee for this purpose.  To that end, Metra has established a Reasonable 
Accommodations Committee (RAC).  RAC is composed of the Chief Human Resources 
Officer; the Senior Director of EEO/Diversity Initiatives (RAC Chairperson); the Human 
Resources Manager, Medical Services, and Metra’s Chief Medical Officer (CMO).  RAC 
is advised by Metra’s Associate General Counsel. 
 
RAC has standing members to review each request for reasonable accommodation and 
all grievances filed under the ADAAA.  When necessary, technical experts are brought 
in (i.e., Architects, Engineers, Medical Officer, etc.).  This process does not circumvent 
Metra’s current internal EEO complaints process; it will only incorporate another level of 
review prior to communicating the decision to the employee. 
 
Addendum to RAC Process: 
In September 2012, a Seventh Circuit case mandated reassignment of disabled 
employees (who cannot currently perform the functions of their current jobs) to vacant 
positions for which they are minimally qualified, as long as the reassignment does not 
cause any undue hardship.  Disabled persons, who can perform the essential functions 
of the vacant position, must be reassigned even if there are more qualified candidates.  
For these purposes, vacant jobs refer to lateral (or lower graded) positions that Metra 
plans to fill.  Going forward, Metra’s Employment Services Division of Human 
Resources (HR) will be provided with a list of employees (that may be disabled under 



the ADAAA), that can no longer perform the essential functions of their current jobs, and 
whom RAC is attempting to accommodate. 
 
To comply with Metra’s Board ordinance, the RTA Act, and current ADAAA employment 
law, Human Resources will follow the steps outlined below: 
 
1. HR Department will continue to post the job openings; 
 
2. HR Department will collect resumes from all applicants; 
 
3. If there is an applicant who may be disabled under ADAAA (and all other attempts 

to accommodate him/her in his/her current position have failed), and it appears that 
the person may be (minimally) qualified to fill the vacant position (i.e., he or she 
can perform the essential functions of the vacant position with or without a 
reasonable accommodation), and provided that there is no undue hardship on 
Metra, HR will instruct the supervisor to interview the disabled candidate first to 
see if the person is in fact minimally qualified for the position.  If the person is 
minimally qualified as described above, then the person will be extended an offer 
for the position as a reasonable accommodation and no other interviews need to 
take place. 

 
4. If the ADAAA candidate is not minimally qualified for the position or placement 

would cause an undue hardship, HR will continue to review resumes of other 
candidates and interview them accordingly. 

 
5. The candidate selected for the job will be listed on the monthly personnel report, 

but the ADAAA accommodation will only appear in the individual’s ADAAA file to 
protect the individual’s privacy.  It will not appear on the personnel report. 

 
Note that this process applies to positions of an equal or lower level.  Metra is NOT 
required to promote an employee.  While the ADAAA candidate is always free to apply 
for such higher level positions, he or she would have to compete for any vacancy that 
constitutes a promotion. 
 
Metra has established a formal procedure to make the interactive process accessible 
and understandable to employees and applicants for employment who believe they 
have a disability, which requires reasonable accommodation. The Reasonable 
Accommodation Committee (RAC) Procedures, as they are formally called, are 
presented in full below. 



EQUAL EMPLOYMENT OPPORTUNITY  
Americans with Disabilities Amendments Act of 2008  

Reasonable Accommodations Committee 
(RAC) 

Procedures 
(Revised February 2013) 

The Americans with Disabilities Act of 1990 (ADA) as amended by the ADA 
Amendments Act of 2008, hereafter (ADAAA), requires employers to provide 
reasonable accommodation to qualified employees and applicants with disabilities; 
unless such accommodation would pose an undue hardship (e.g. it is too costly, too 
extensive, too substantial, or too disruptive).  In general, the applicant or employee with 
a disability is responsible for letting Metra know that an accommodation is needed in 
order for him/her to participate in the application process, to perform essential job 
functions, or to receive equal benefits and privileges of employment. 
 
Any Metra employee may request an accommodation to perform the essential functions 
of his/her job because of a physical or mental disability. The employee begins the 
interactive process by requesting an accommodation from his/her supervisor or the 
Reasonable Accommodations Committee ("RAC").  All requests, whatever their origin, 
will be processed and handled by RAC.  RAC is composed of the Chief Human 
Resources Officer; the Senior Director of EEO/Diversity Initiatives (RAC Chairperson); 
the Human Resources Manager, Medical Services, and Metra’s Chief Medical Officer 
(CMO).  RAC is advised by Metra’s Associate General Counsel. 
 
I. Declaration 
To initiate the process, the employee can make a declaration of disability on a Disability 
Declaration Form (Page 3) provided by the EEO/Diversity Initiatives Department for that 
purpose, or the employee can notify his/her supervisor that he/she needs an 
accommodation at work for a medical condition. Once the employee has declared 
himself/herself disabled and completed the Disability Form, the request is referred to 
RAC.  The employee must also agree in writing to authorize RAC to receive/review 
medical information specifically related to the medical condition for which s/he is 
requesting consideration. 
 
II. Confirmation 
The employee completes the Disability Declaration Form and returns it, along with 
supporting documentation from his/her personal physician, to the EEO/Diversity 
Initiatives Department.  The CMO then takes the necessary steps to determine if the 
employee’s declared condition constitutes an impairment that may substantially limits a 
major life activity as defined by the ADAAA and/or state law. Based upon the facts 
developed in the CMO’s investigation, RAC determines whether the applicant or 
employee is otherwise “qualified” for the job in question, and whether the his/her 
physical or mental impairment may constitute a disability for purposes of the ADAAA 
and/or state law.  Pursuant to the ADAAA, RAC may take into account ordinary 
eyeglasses and contact lenses when assessing disability status relative to vision.  If 
these criteria are met, RAC discusses the appropriateness of the accommodation that 
the employee requested.   
III. Accommodations Review Process 

The interactive process continues when: 
 



1. RAC convenes to determine whether an accommodation might be necessary 
and/or feasible (reasonable) in accordance with the guidelines of the ADAAA 
and/or state law. RAC may request input from the employee and/or his/her 
manager(s). 

 
2. RAC may also consult with other appropriate departments (e.g., Engineering, 

Administrative Services, or Safety) when physical accommodations are 
requested.  External experts may also be consulted when necessary. 

 
3. If RAC determines that an accommodation may be needed, RAC continues the 

interactive process by working with the employee to identify a reasonable 
accommodation.  RAC then makes a preliminary recommendation regarding an 
accommodation. 

 
4. The Chairperson advises the ED/CEO of the recommended accommodation and 

secures his/her approval when needed. 
 

5. The Chairperson meets with the prospective applicant or employee's manager to 
discuss the recommended accommodation. 

 
6. The Chairperson advises the employee or applicant of the recommended 

accommodation prior to implementation. 
 

7. The Chairperson follows up after implementation to ensure that the 
accommodation effectively addresses the employee’s or applicant’s.  The 
EEO/Diversity Initiatives Department maintains documentation of all 
accommodations.  These documents are confidential and not made part of an 
employee’s personal file, where appropriate, however, certain documents may be 
made part of an employee’s medical file. 

 
8. Where applicable, the Office of Employment Services will meet with the 

employee to explore other job opportunities when a job change is recommended. 
The Office of Employment Services may also become involved with an employee 
in those situations when RAC determines that an individual is not a qualified 
person with a disability. 

 
 a. As part of the interactive process, there may be circumstances in which 

employees who are disabled under the requirements of the ADAAA will be 
afforded additional consideration in the vacancy filling process.  RAC, in 
conjunction with HR, will make a determination when employees qualify for 
this process. 



Metra 
Disability Declaration Form 

For Current Employees 
__________________________________________ __________________________ 
Employee Name      Employee No. 
__________________________________________   __________________________ 
Home Address      Job Title 
__________________________________________ __________________________ 
City/State/Zip Code     Department 
________________   ________________   _______________   __________________ 
Telephone: (home)   Telephone: (work)     Telephone: (cell)    email address 
__________________________________     _________________________________ 
Work Location             Supervisor 
 
Brief description of job duties: 
(Attach job description if 

available)______________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

Can you perform the essential functions of your job with or without an accommodation? 
(If you answer no to this question, you do not qualify for an accommodation pursuant to 
the law). 
____Yes ____No 

Type of Disability: 
______________________________________________________________________
______________________________________________________________________ 
 
What major life activity is affected? (Examples include:  performing manual tasks, 
seeing, hearing, lifting, and bending). 
______________________________________________________________________

______________________________________________________________________ 

If an accommodation is necessary, what adjustments do you suggest? 

______________________________________________________________________

______________________________________________________________________ 

Refer to attached medical documentation (if appropriate) * 
________________________________________________          _________________ 
Employee Signature       Date 
*You should attach medical information to your letter to help establish that you are a person with a 
disability and to document the need for accommodation. 

EEO/Diversity Initiatives   Revised 02/13  



NORTHEAST ILLINOIS REGIONAL COMMUTER RAILROAD CORPORATION 
(d/b/a METRA) 

 
I authorize any doctor, hospital, employer, and/or any other person, to whom this signed 
authorization is delivered, to furnish any information (reports, medical reports, x-rays, 
copies of medical records, etc.*) which may be requested by the Reasonable 
Accommodations Committee (RAC) of the Northeast Illinois Regional Commuter 
Railroad Corporation relative to my medical condition of ________________________. 
 
A photocopy of this authorization will act as the original. 
 
 
 
    
DATE      PRINT NAME 
 
 
 
    
  SIGNATURE  
 
 
 
*“The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits 
employers and other entities covered by GINA Title II from requesting or requiring 
genetic information of an individual or family member of the individual, except as 
specifically allowed by this law.  To comply with this law, we are asking that you 
not provide any genetic information when responding to this request for medical 
information.  ‘Genetic information’ as defined by GINA, includes an individual’s 
family medical history, the results of an individual’s or family member’s genetic 
tests, the fact that an individual or an individual’s family member sought or 
received genetic services, and genetic information of a fetus carried by an 
individual or an individual’s family member or an embryo lawfully held by an 
individual or family member receiving assistive reproductive services.” 
     
 
Return to: 
 
Countess P. Cary, Chairperson 
Metra/Reasonable Accommodations Committee (RAC) 
547 West Jackson, 12th Floor 
Chicago, Illinois 60661 
312-322-8934 or ccary@metrarr.com                  
 
 

Revised 2/1/13

mailto:ccary@metrarr.com


 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

Exhibit 10 (d) 
Controls Implemented to Ensure no 

Unlawful Discrimination 







Monitoring and Reporting System: 
  

(1) Assessing EEO Accomplishments:  Metra’s EEO/Diversity Initiatives 
Department measures the progress and effectiveness of the EEO program 
through an internal monitoring and reporting system.  The department 
gathers and analyzes statistical employment data to identify areas of 
improvement.  The data also measures whether or not Affirmative Action 
goals and objectives have been achieved.  The monitoring and internal 
system encompasses the following Excel logs: 

 
1. External charges of discrimination. 
2. Internal complaints of discrimination. 
2. Employee Relations complaints. 
4. Employee inquiries and contacts that can potentially become 

complaints of discrimination. 
5. Voluntary self-identification of applicants’ race and sex. 
6. EEO maintains and analyzes employee data on new hires, 

promotions, resignations, terminations, transfers, apprenticeships, 
discipline, and training by race and sex. 

7. Mediations conducted by EEO staff. 
8. Participation of EEO staff at Fact Finding Reviews, or Formal 

investigations for non-contract and contract employees. 
9. List of names of contacts, phone numbers, and email addresses of 

recruitment Outreach Partners. 
10. Disabled Employees and their reasonable accommodation requests. 
 
Mandatory EEO Supervisory and Staff Training:  EEO Compliance training 
is provided to newly promoted supervisors.  Sexual harassment training is 
provided to new employees. 
 
Reasonable Accommodation Committee (RAC):  When a qualified 
individual with a disability (as defined in Title I (Employment) of the 
Americans with Disabilities Amendment Act of 2008 (ADAAA)), requests an 
accommodation in order to perform the essential functions of a job, Metra 
enters into an interactive process with that individual.  RAC is composed of 
the Chief Human Resources Officer; the Senior Director of EEO/Diversity 
Initiatives (RAC Chairperson); the Human Resources Manager, Medical 
Services, and Metra’s Chief Medical Officer (CMO).  RAC is advised by 
Metra’s Associate General Counsel. 
 
Site Visits and Inspection of Government Posters Compliance:  In addition, 
the Senior Director, EEO/Diversity Initiatives Director or her designee 
conducts site visits and inspections throughout Metra system to assure that 
all compliance federal, state and company policies are posted on prominent 
places for all employees to review. 

 
Affirmative Action:  The Senior Director, EEO/Diversity Initiatives and 
his/her designee conducts annual meetings with Senior Leadership to 
discuss the goals achievement and progress of the EEO/Affirmative Action 
program.  At the beginning of the year, each Senior Manager submits to the 



EEO Department his/her proposed good faith efforts towards achievement 
of Affirmative Action goals.  Similarly, at the end of the year, each Senior 
Manager reports on their accomplishments of the good faith efforts they 
established at the beginning of the year. 
 
In addition, at the beginning of each recruitment effort, EEO reminds the 
hiring managers of Metra’s corporate affirmative action goals for the year.  
Areas of underutilization are identified and managers are asked to be 
cognizant of this during the recruitment and hiring process.  If a candidate 
pool is not diverse, during the recruitment phase, recruiters are asked by 
EEO staff to extend their search for additional qualified minority and/or 
female candidates.  EEO’s staff monitors the progress of goals and 
objectives on a monthly basis. 
 

 Quarterly Report:  EEO/Diversity Initiatives Department staff reviews and 
analyzes data, prepare periodic reports, and makes recommendations for 
corrective action, where appropriate, to Metra’s Chief Executive Officer and 
Deputy Executive Director/Administration.  
 
Annual Report:  The EEO/Diversity Initiatives Department prepares an 
annual report to the CEO and makes recommendations where appropriate, 
to Metra’s Chief Executive Officer and Deputy Executive 
Director/Administration.   



Complaint Experience 2010-2012: 
 
Discrimination Complaints (Formal): 
The EEO/Diversity Initiatives Department investigated and responded to thirty-
three (33) external complaints of discrimination and/or retaliation from local, state, and 
Federal enforcement agencies during the period 2010 - 2012.  
 
Discrimination Complaints (Internal): 
The EEO/Diversity Initiatives Department took immediate action to investigate, mediate, 
and if possible, resolve all internal complaints of discrimination.  During the period 2010 
- 2012, there were eighteen (18) internal employee relations and twenty-nine (29) 
internal discrimination complaints. The Internal Complaint Procedure, a process that 
employees can use to resolve complaints of discrimination or employee relations 
problems, was revised and updated in January 2010. EEO mediated nineteen (19) 
employee conflicts and disagreements during the period 2010 - 2012. 
 
Employee Relations Complaints: 
The EEO/Diversity Initiatives Department investigated and responded to eighteen (18) 
employee relations complaints during the period 2010 – 2012. 
 
Employee Inquiries and Contacts: 
The EEO/Diversity Initiatives Department responded to one hundred and seventy-one 
(171) inquiries and contacts during the period 2010 – 2012. 
 
Mediations: 
The EEO/Diversity Initiatives Department mediated nineteen (19) employee conflicts 
and disagreement during the period 2010 – 2012. 
 
Participation in Formal Investigations: 
The EEO/Diversity Initiatives Department participated in seven (7) formal investigations 
during the period 2010 – 2012. 
 
 
Year External 

Complaints 
Internal 
Complaints 
(Employee 
Relations) 

Internal 
Complaints 
(EEO) 

Inquiries 
and 
Contacts

Mediation 
and One-
on-One 
Meetings 

Formal 
Investigations

Total

2010 8 6 11 49 8 1 83 
2011 13 3 7 50 7 3 83 
2012 12 9 11 72 4 3 111 
 
 
Internal Complaint Procedure 
Metra’s EEO Complaint Procedure is an internal means of resolving complaints of illegal 
discrimination, sexual harassment, and/or retaliation.  
 
Any employee, applicant for employment, or former employee who believes that he/she 
has been discriminated or retaliated against, or harassed in some prohibited way should 
fill out and sign an internal complaint form.  If possible, such complaint should be 
submitted to the EEO/Diversity Initiatives Department (EEO) within 30 calendar days of 



the incident or the effective date of the employment action which prompted the 
complaint.  Contact may be made by telephone; however, a written complaint should be 
submitted to EEO as soon as possible after the initial telephone contact. 
 
The written complaint should include a detailed description of the incident or act of 
discrimination, the names of any witnesses, and the remedy sought.  The complaint 
must state why the incident or act constitutes discrimination.  EEO does not promise 
employees complete anonymity during an investigation.  However, to the greatest 
degree possible, it strives to maintain confidentiality. EEO will only disclose such 
information to those with a “need to know,” and only if it is necessary for a thorough and 
fair investigation. 
 
Upon receipt of the internal complaint, the Senior Director, EEO/Diversity Initiatives or 
designated staff will conduct a thorough investigation.  At a minimum, the investigation 
will include: 
 
C Meeting with the employee; 
C Interviewing witnesses; 
C Retrieving records and other documents; 
C Notifying the complaining employee in writing of the results of the investigation; 
C Where appropriate, making recommendations for corrective action to the manager 

or supervisor of the employee. 
C  Asking the complaining employee and any witnesses to refrain from disclosing any 

facts or finding to other employees. 
 
Determination 
In most cases, EEO will complete the investigation process and notify the aggrieved 
employee within 90 calendar days of receipt of the informal complaint.  For more 
complex investigations, that timeframe may be extended another 30-60 days.  At the 
employee’s request, an EEO representative will meet personally with the employee and 
explain the findings of the investigation.  
 
At any time during the internal complaint process, or if EEO’s investigation does not 
substantiate the employee’s allegations, or the remedy proposed by EEO is not 
acceptable to the employee, the employee always has the right to file a formal 
complaint with an external enforcement agency. 
 
Internal Counseling Process 
EEO Complaints 
Metra has established an EEO Complaint Resolution Process that is designed to assure 
prompt attention and resolution of EEO related problems.  Oftentimes concerns of 
discrimination or perceptions of unfair treatment can be resolved without a formal 
investigation. 
 
A complaint arises when an employee is dissatisfied with a situation(s) or event(s).  The 
EEO Complaint Resolution Process is a less formal means of resolving allegations of 
discrimination or harassment (including sexual harassment). Employees are 
encouraged to make every effort to resolve concerns informally as they arise and to first 
seek redress through this internal process. 



 
When making an inquiry, the initial contact may be made with the Senior Director, 
EEO/Diversity Initiatives or designated staff by telephone. 
 
A designated EEO Representative shall review the details of the complaint to determine 
if the issue(s) raised should be processed under this procedure.  The EEO 
Representative shall make whatever inquiry he/she believes is necessary to seek a 
solution and act as an impartial mediator in attempting to resolve the matter.  Every 
attempt will be made to conceal the identity of the employee except when disclosure is 
authorized by the employee or when identification is necessary and unavoidable in 
order to resolve the matter. 
 
The EEO Representative shall counsel the employee concerning the issue(s) and 
maintain a record of the inquiry and counseling activities.  Where appropriate, the 
Executive Director shall be notified of pertinent issues.  At Metra, retaliatory action of 
any kind is prohibited against another employee who seeks redress under this 
procedure. 
 
Employee Relations Complaints 
There are many situations involving employee conflicts and/or complaints that do not 
involve allegations of illegal discrimination or retaliation.  These types of conflicts (i.e., 
with a co-worker or supervisor), however, can interfere with performance of job duties 
just like those which involve allegations of discrimination, harassment, or retaliation.  
Recognizing that an employee’s perception of unfair or arbitrary treatment can 
undermine safe performance and reduce productive output, the EEO/Diversity Initiatives 
Department offers its investigation and mediation services to resolve such employee 
concerns. 
 
In the same way that the EEO Complaint Resolution Process is less formal, so too is 
the process for resolving employee relations complaints. Employees are encouraged to 
resolve employee relations concerns informally as they arise and to first seek redress 
through this internal process.   
 
If the less formal process does not yield the desired result or is deemed inappropriate 
as a way to resolve a conflict or complaint, EEO staff may conduct a full investigation to 
gather additional facts and evidence.  Following completion of the investigation, EEO 
staff may recommend appropriate remedies to management including, but not limited to, 
disciplinary investigation, sensitivity training, counseling of the employees involved in 
the conflict, or other appropriate employment action, as necessary. 
 
The EEO Representative shall counsel the employee concerning the employee relations 
issue(s) and maintain a record of the employee relations complaint and any counseling 
activities.  As with allegations of discrimination, the EEO staff attempts to keep 
employee relations matters as confidential as possible.  Where appropriate, the 
Executive Director shall be notified of pertinent issues.  Consistent with Metra’s Anti-
Harassment Policy, retaliatory action of any kind against another employee is prohibited 
if that person makes a complaint or protest of prohibited/illegal discrimination to the 
EEO representative. 



 
 
Education Programs 
Metra’s EEO office will: 
 

• Continue its efforts to train staff employees about avoiding inappropriate and/or 
offensive behavior of a religious, sexual, or racial nature. 

 
• Continue to train its managers to avoid problems that may arise due to the 

changing nature of Metra’s workforce.  The Program will emphasize the 
advantages and strengths Metra gains from a workforce diverse in age, religion, 
ethnicity, sex, and race. 

 
• Continuously trains its managers/supervisors regarding the laws governing 

sexual harassment and behaviors and environments that employees may 
perceive as sexually harassing.  The training emphasizes the individual 
manager’s responsibility for taking immediate action to prevent or stop 
inappropriate behavior in the workplace.  Managers also learn the importance of 
setting a good example for the employees they supervise when it comes to 
avoiding behaviors that might be perceived as sexual harassment. 

 
• Review and update on a regular basis, its manager’s knowledge of EEO law, i.e., 

the ADAAA of 2008, the ADEA, the Civil Rights Act of 1964, the Lily Ledbetter 
Equal Pay Act, etc. 

 
• Develop and present training on sexual orientation and gender identity 

harassment avoidance.  This will be a 30 minute training module defining sexual 
orientation and gender identity.  This course will discuss the laws and 
enforcement agencies as they relate to these protected groups.  The course will 
also discuss Metra’s policy as it relates  to the laws and the consequences for 
anyone in violation of the policy. 

 
• Continue its efforts to educate managers and supervisors about their 

responsibilities under the American with Disabilities Act Amendments Act of 
2008 (ADAAA)  and Metra’s need to make Reasonable Accommodations 
when necessary and/or applicable. 

 



 

 

 

 

 

 

 

 

Exhibit 11A 
Employment, Recruitment and Selection Procedures 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 













































 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 11B 
Employment Services Internal  

Process for Contract Recruitment 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 















 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 11C 
Metra Ordinances 

 
 
 



COMMUTER RAIL BOARD
ORDINANCE NO. MET 10-07

WHEREAS the Commuter Rail Board ("Board") of the Commuter Rail Division of the
Regional Transportation Authority is committed to open and transparent operations at the
Commuter Rail Division and the Northeast Illinois Regional Commuter Rail Corporation
(collectively, "Metra"); and

WHEREAS the Board has established an Executive Committee to evaluate and consider
compensation and benefits afforded to Metra employees; and

WHEREAS the Board shall review actions taken by the Executive Director with respect
to staff compensation and benefits;

NOW, THEREFORE, BE IT ORDAINED THAT:

1. The Executive Director shall provide a monthly report to the Board that
details personnel actions with respect to non-contract employees.

2. The monthly report shall include all material actions with respect to non-
contract employees, including new hires, promotions, separations, any
increases in compensation or salary, and any material increases in benefits,
including contributions to 401k and 457 deferred compensation programs.

3. The Chairman of the Board and, at the Chairman's designation, the Executive
Director of Metra, are hereby authorized and directed to take such action as
they deem necessary or appropriate to implement, administer, and enforce this
Ordinance.

June 11,2010



COMMUTER RAIL BOARD
ORDINANCE NO. MET 10-14

WHEREAS, pursuant to the Regional Transportation Authority Act, 70 ILCS
3615/3B.05 ("3B.05"), the Commuter Rail Board ("Board") of the Commuter Rail
Division of the Regional Transportation Authority ("Division") shall establish policies
and give direction to achieve its purposes; and

WHEREAS, Section 3B.05 states the Board shall appoint an Executive Director
who shall be the chief executive officer; and

WHEREAS, Section 3B.05 further states that the Executive Director shall
appoint, retain, and employ officers, attorneys, agents, engineers, and employees, and
shall organize the staff, allocate their functions and duties, fix compensation and
conditions of employment, and consistent with the policies of and direction from the
Board, take all actions necessary to achieve its purposes, fulfill its responsibilities and
carry out its powers, and shall have such other powers and responsibilities as the Board
shall determine; and

WHEREAS, the Division has in place a Non-Contract Employee Handbook
("Handbook") that contains various employment conditions and policies for Division
non-contract employees (including the Executive Director). Within these conditions and
policies are provisions that allow the Executive Director to waive or deviate from
established policies and procedures in certain situations, including, vacation carry-
overs/buy-outs, sick leave reserve cash-outs, job postings, and the Revolving Door
Policy.

NOW, THEREFORE, BE IT ORDAINED THAT:

1. The Board hereby establishes a policy that requires the Executive Director
to receive consent from the Board before the Executive Director exercises a waiver of or
deviates from the vacation carry-over/buy-out, sick leave reserve cash-out, job postings,
or the Revolving Door policies or procedures set forth in the Handbook.

2. This Policy shall become effective immediately.

September 17,2010
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The Ethics Act Excerpt 
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Effective: December 9, 2003 

 

West's Smith-Hurd Illinois Compiled Statutes Annotated Currentness 

Chapter 5. General Provisions 

 Governmental Ethics 

 Act 430. State Officials and Employees Ethics Act 

 Article 10. Gift Ban 

 430/10-10. Gift ban 

 

§ 10-10. Gift ban. Except as otherwise provided in this Article, no officer, member, or State employee shall inten-

tionally solicit or accept any gift from any prohibited source or in violation of any federal or State statute, rule, or 

regulation. This ban applies to and includes the spouse of and immediate family living with the officer, member, or 

State employee. No prohibited source shall intentionally offer or make a gift that violates this Section. 

 

CREDIT(S) 

 

P.A. 93-615, Art. 10, § 10-10, added by P.A. 93-617, § 5, eff. Dec. 9, 2003. 

 

HISTORICAL AND STATUTORY NOTES 

 

The enacting clause of § 5 of P.A. 93-617 provided: 

 

“Section 5. If and only if House Bill 3412 as passed by the 93rd General Assembly becomes law by override of the 

Governor's amendatory veto, the State Officials and Employees Ethics Act is amended by changing Sections 1-5, 5-5, 

5-10, 5-20, 5-45, 15-10, 15-20, 15-25, 50-5, 70-5, and 70-15 and by adding Sections 5-50, 5-55, and 15-40 and Arti-

cles 10, 20, 25, 30, and 35[.]” 

 

House Bill 3412 was enacted as P.A. 93-615. 

 

Section 995 of P.A. 93-617 provides: 

 

“Closed sessions; vote requirement. This Act authorizes the ethics commissions of the executive branch and legisla-

tive branch to conduct closed sessions, hearings, and meetings in certain circumstances. In order to meet the re-

quirements of subsection (c) of Section 5 of Article IV of the Illinois Constitution, the General Assembly determines 

that closed sessions, hearings, and meetings of the ethics commissions, including the ethics commission for the leg-

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09014963707%29+%26+BEG-DATE%28%3C%3D09%2F24%2F2013%29+%26+END-DATE%28%3E%3D09%2F24%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Act+430.+State+Officials+and+Employees+Ethics+Act&JL=2&JO=5+ILCS+430%2F10-10&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09014977851%29+%26+BEG-DATE%28%3C%3D09%2F24%2F2013%29+%26+END-DATE%28%3E%3D09%2F24%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Article+10.+Gift+Ban&JL=2&JO=5+ILCS+430%2F10-10&SR=SB
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islative branch, are required by the public interest. Thus, this Act is enacted by the affirmative vote of two-thirds of the 

members elected to each house of the General Assembly.” 

 

LAW REVIEW AND JOURNAL COMMENTARIES 

 

A contractor’s legal guide to the American Recovery and Reinvestment Act. Louis J. Gale, 98 Ill.B.J. 472 (2010). 

 

Ethics overkill? Helen W. Gunnarsson, 92-JUNE Ill.B.J. 288 (2004). 

 

LIBRARY REFERENCES 

 

States 72. 

Westlaw Topic No. 360. 

C.J.S. States § 123. 

 

NOTES OF DECISIONS 

 

Construction and application 1 

 

1. Construction and application 

 

The Illinois Clean Energy Community Foundation is an entity separate and apart from the State, and not a corporate 

outgrowth of the State government. Therefore, the Foundation is not a “State agency,” as that term is defined in the 

State Officials and Employees Ethics Act. Consequently, the Foundation is not subject to the provisions of the Ethics 

Act. 2009 Op.Atty.Gen. No. 09-006., 2009 WL 5214100 
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 Article 10. Gift Ban 

 430/10-15. Gift ban; exceptions 

 

§ 10-15. Gift ban; exceptions. The restriction in Section 10-10 does not apply to the following: 

 

(1) Opportunities, benefits, and services that are available on the same conditions as for the general public. 

 

(2) Anything for which the officer, member, or State employee pays the market value. 

 

(3) Any (i) contribution that is lawfully made under the Election Code or under this Act or (ii) activities associated 

with a fundraising event in support of a political organization or candidate. 

 

(4) Educational materials and missions. This exception may be further defined by rules adopted by the appropriate 

ethics commission or by the Auditor General for the Auditor General and employees of the Office of the Auditor 

General. 

 

(5) Travel expenses for a meeting to discuss State business. This exception may be further defined by rules adopted by 

the appropriate ethics commission or by the Auditor General for the Auditor General and employees of the Office of 

the Auditor General. 

 

(6) A gift from a relative, meaning those people related to the individual as father, mother, son, daughter, brother, 

sister, uncle, aunt, great aunt, great uncle, first cousin, nephew, niece, husband, wife, grandfather, grandmother, 

grandson, granddaughter, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, 

stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half brother, half sister, and including the father, 

mother, grandfather, or grandmother of the individual's spouse and the individual's fiance or fiancee. 

 

(7) Anything provided by an individual on the basis of a personal friendship unless the member, officer, or employee 

has reason to believe that, under the circumstances, the gift was provided because of the official position or em-

ployment of the member, officer, or employee and not because of the personal friendship. 

 

In determining whether a gift is provided on the basis of personal friendship, the member, officer, or employee shall 

consider the circumstances under which the gift was offered, such as: 

 

(i) the history of the relationship between the individual giving the gift and the recipient of the gift, including any 

previous exchange of gifts between those individuals; 

 

(ii) whether to the actual knowledge of the member, officer, or employee the individual who gave the gift personally 

paid for the gift or sought a tax deduction or business reimbursement for the gift; and 

 

(iii) whether to the actual knowledge of the member, officer, or employee the individual who gave the gift also at the 

same time gave the same or similar gifts to other members, officers, or employees. 
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(8) Food or refreshments not exceeding $75 per person in value on a single calendar day; provided that the food or 

refreshments are (i) consumed on the premises from which they were purchased or prepared or (ii) catered. For the 

purposes of this Section, “catered” means food or refreshments that are purchased ready to eat and delivered by any 

means. 

 

(9) Food, refreshments, lodging, transportation, and other benefits resulting from the outside business or employment 

activities (or outside activities that are not connected to the duties of the officer, member, or employee as an office 

holder or employee) of the officer, member, or employee, or the spouse of the officer, member, or employee, if the 

benefits have not been offered or enhanced because of the official position or employment of the officer, member, or 

employee, and are customarily provided to others in similar circumstances. 

 

(10) Intra-governmental and inter-governmental gifts. For the purpose of this Act, “intra-governmental gift” means 

any gift given to a member, officer, or employee of a State agency from another member, officer, or employee of the 

same State agency; and “inter-governmental gift” means any gift given to a member, officer, or employee of a State 

agency, by a member, officer, or employee of another State agency, of a federal agency, or of any governmental entity. 

 

(11) Bequests, inheritances, and other transfers at death. 

 

(12) Any item or items from any one prohibited source during any calendar year having a cumulative total value of less 

than $100. 

 

Each of the exceptions listed in this Section is mutually exclusive and independent of one another. 

 

CREDIT(S) 

 

P.A. 93-615, Art. 10, § 10-15, added by P.A. 93-617, § 5, eff. Dec. 9, 2003. 

 

HISTORICAL AND STATUTORY NOTES 

 

The enacting clause of § 5 of P.A. 93-617 provided: 

 

“Section 5. If and only if House Bill 3412 as passed by the 93rd General Assembly becomes law by override of the 

Governor's amendatory veto, the State Officials and Employees Ethics Act is amended by changing Sections 1-5, 5-5, 

5-10, 5-20, 5-45, 15-10, 15-20, 15-25, 50-5, 70-5, and 70-15 and by adding Sections 5-50, 5-55, and 15-40 and Arti-

cles 10, 20, 25, 30, and 35[.]” 

 

House Bill 3412 was enacted as P.A. 93-615. 

 

Section 995 of P.A. 93-617 provides: 
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“Closed sessions; vote requirement. This Act authorizes the ethics commissions of the executive branch and legisla-

tive branch to conduct closed sessions, hearings, and meetings in certain circumstances. In order to meet the re-

quirements of subsection (c) of Section 5 of Article IV of the Illinois Constitution, the General Assembly determines 

that closed sessions, hearings, and meetings of the ethics commissions, including the ethics commission for the leg-

islative branch, are required by the public interest. Thus, this Act is enacted by the affirmative vote of two-thirds of the 

members elected to each house of the General Assembly.” 

 

LIBRARY REFERENCES 

 

States 72. 

Westlaw Topic No. 360. 

C.J.S. States § 123. 

 

5 I.L.C.S. 430/10-15, IL ST CH 5 § 430/10-15 

 

Current through P.A. 98-284 of the 2013 Reg. Sess. 
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 430/10-40. Gift ban; further restrictions 

 

§ 10-40. Gift ban; further restrictions. A State agency may adopt or maintain policies that are more restrictive than 

those set forth in this Article and may continue to follow any existing policies, statutes, or regulations that are more 

restrictive or are in addition to those set forth in this Article. 

 

CREDIT(S) 

 

P.A. 93-615, Art. 10, § 10-40, added by P.A. 93-617, § 5, eff. Dec. 9, 2003. 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000240&DocName=ILCNART4S5&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360k72
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=360
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0158140&FindType=Y&SerialNum=0289694062
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09014963707%29+%26+BEG-DATE%28%3C%3D09%2F24%2F2013%29+%26+END-DATE%28%3E%3D09%2F24%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Act+430.+State+Officials+and+Employees+Ethics+Act&JL=2&JO=5+ILCS+430%2F10-40&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=IL-ST-ANN&DocName=PRT%28%3E%0A%09%09%09%09%09%09%09%09014977851%29+%26+BEG-DATE%28%3C%3D09%2F24%2F2013%29+%26+END-DATE%28%3E%3D09%2F24%2F2013%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Article+10.+Gift+Ban&JL=2&JO=5+ILCS+430%2F10-40&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I8D06A5F02A-9011D8A74D8-7B95E93B7F0%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I9B65F2F030-C511D8AFFF9-57CC7FCD6AF%29&FindType=l


5 ILCS 430/10-40 Page 2 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

HISTORICAL AND STATUTORY NOTES 

 

The enacting clause of § 5 of P.A. 93-617 provided: 

 

“Section 5. If and only if House Bill 3412 as passed by the 93rd General Assembly becomes law by override of the 

Governor's amendatory veto, the State Officials and Employees Ethics Act is amended by changing Sections 1-5, 5-5, 

5-10, 5-20, 5-45, 15-10, 15-20, 15-25, 50-5, 70-5, and 70-15 and by adding Sections 5-50, 5-55, and 15-40 and Arti-

cles 10, 20, 25, 30, and 35[.]” 

 

House Bill 3412 was enacted as P.A. 93-615. 

 

Section 995 of P.A. 93-617 provides: 

 

“Closed sessions; vote requirement. This Act authorizes the ethics commissions of the executive branch and legisla-

tive branch to conduct closed sessions, hearings, and meetings in certain circumstances. In order to meet the re-

quirements of subsection (c) of Section 5 of Article IV of the Illinois Constitution, the General Assembly determines 

that closed sessions, hearings, and meetings of the ethics commissions, including the ethics commission for the leg-

islative branch, are required by the public interest. Thus, this Act is enacted by the affirmative vote of two-thirds of the 

members elected to each house of the General Assembly.” 

 

LIBRARY REFERENCES 
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Westlaw Topic No. 360. 

C.J.S. States § 123. 
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Chapter 5. General Provisions 

 Governmental Ethics 

 Act 430. State Officials and Employees Ethics Act 

 Article 10. Gift Ban 

 430/10-30. Gift ban; disposition of gifts 

 

§ 10-30. Gift ban; disposition of gifts. A member, officer, or employee does not violate this Act if the member, officer, 

or employee promptly takes reasonable action to return the prohibited gift to its source or gives the gift or an amount 

equal to its value to an appropriate charity that is exempt from income taxation under Section 501 (c)(3) of the Internal 

Revenue Code of 1986, as now or hereafter amended, renumbered, or succeeded. 

 

CREDIT(S) 

 

P.A. 93-615, Art. 10, § 10-30, added by P.A. 93-617, § 5, eff. Dec. 9, 2003. 

 

HISTORICAL AND STATUTORY NOTES 

 

The enacting clause of § 5 of P.A. 93-617 provided: 

 

“Section 5. If and only if House Bill 3412 as passed by the 93rd General Assembly becomes law by override of the 

Governor's amendatory veto, the State Officials and Employees Ethics Act is amended by changing Sections 1-5, 5-5, 

5-10, 5-20, 5-45, 15-10, 15-20, 15-25, 50-5, 70-5, and 70-15 and by adding Sections 5-50, 5-55, and 15-40 and Arti-

cles 10, 20, 25, 30, and 35[.]” 

 

House Bill 3412 was enacted as P.A. 93-615. 

 

Section 995 of P.A. 93-617 provides: 

 

“Closed sessions; vote requirement. This Act authorizes the ethics commissions of the executive branch and legisla-

tive branch to conduct closed sessions, hearings, and meetings in certain circumstances. In order to meet the re-

quirements of subsection (c) of Section 5 of Article IV of the Illinois Constitution, the General Assembly determines 

that closed sessions, hearings, and meetings of the ethics commissions, including the ethics commission for the leg-

islative branch, are required by the public interest. Thus, this Act is enacted by the affirmative vote of two-thirds of the 

members elected to each house of the General Assembly.” 

 

LIBRARY REFERENCES 
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Effective:[See Text Amendments]  

 

Code of Federal Regulations Currentness 

Title 49. Transportation 

 Subtitle A. Office of the Secretary of Transpor-

tation 

 Part 18. Uniform Administrative Require-

ments for Grants and Cooperative Agreements 

to State and Local Governments (Refs & 

Annos) 

 Subpart C. Post–Award Requirements 

 Changes, Property, and Subawards 

 § 18.36 Procurement. 

 

(a) States. When procuring property and services 

under a grant, a State will follow the same policies and 

procedures it uses for procurements from its 

non-Federal funds. The State will ensure that every 

purchase order or other contract includes any clauses 

required by Federal statutes and executive orders and 

their implementing regulations. Other grantees and 

subgrantees will follow paragraphs (b) through (i) in 

this section. 

 

(b) Procurement standards. 

 

(1) Grantees and subgrantees will use their own 

procurement procedures which reflect applicable 

State and local laws and regulations, provided 

that the procurements conform to applicable 

Federal law and the standards identified in this 

section. 

 

(2) Grantees and subgrantees will maintain a 

contract administration system which ensures that 

contractors perform in accordance with the terms, 

conditions, and specifications of their contracts or 

purchase orders. 

 

(3) Grantees and subgrantees will maintain a 

written code of standards of conduct governing 

the performance of their employees engaged in 

the award and administration of contracts. No 

employee, officer or agent of the grantee or 

subgrantee shall participate in selection, or in the 

award or administration of a contract supported 

by Federal funds if a conflict of interest, real or 

apparent, would be involved. Such a conflict 

would arise when: 

 

(i) The employee, officer or agent, 

 

(ii) Any member of his immediate family, 

 

(iii) His or her partner, or 

 

(iv) An organization which employs, or is about 

to employ, any of the above, has a financial or 

other interest in the firm selected for award. The 

grantee's or subgrantee's officers, employees or 

agents will neither solicit nor accept gratuities, 

favors or anything of monetary value from con-

tractors, potential contractors, or parties to 

subagreements. Grantee and subgrantees may set 

minimum rules where the financial interest is not 

substantial or the gift is an unsolicited item of 

nominal intrinsic value. To the extent permitted 

by State or local law or regulations, such stand-

ards or conduct will provide for penalties, sanc-

tions, or other disciplinary actions for violations 

of such standards by the grantee's and 

subgrantee's officers, employees, or agents, or by 

contractors or their agents. The awarding agency 

may in regulation provide additional prohibitions 

relative to real, apparent, or potential conflicts of 

interest. 
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(4) Grantee and subgrantee procedures will pro-

vide for a review of proposed procurements to 

avoid purchase of unnecessary or duplicative 

items. Consideration should be given to consoli-

dating or breaking out procurements to obtain a 

more economical purchase. Where appropriate, 

an analysis will be made of lease versus purchase 

alternatives, and any other appropriate analysis to 

determine the most economical approach. 

 

(5) To foster greater economy and efficiency, 

grantees and subgrantees are encouraged to enter 

into State and local intergovernmental agree-

ments for procurement or use of common goods 

and services. 

 

(6) Grantees and subgrantees are encouraged to 

use Federal excess and surplus property in lieu of 

purchasing new equipment and property when-

ever such use is feasible and reduces project costs. 

 

(7) Grantees and subgrantees are encouraged to 

use value engineering clauses in contracts for 

construction projects of sufficient size to offer 

reasonable opportunities for cost reductions. 

Value engineering is a systematic and creative 

analysis of each contract item or task to ensure 

that its essential function is provided at the overall 

lower cost. 

 

(8) Grantees and subgrantees will make awards 

only to responsible contractors possessing the 

ability to perform successfully under the terms 

and conditions of a proposed procurement. Con-

sideration will be given to such matters as con-

tractor integrity, compliance with public policy, 

record of past performance, and financial and 

technical resources. 

 

(9) Grantees and subgrantees will maintain rec-

ords sufficient to detail the significant history of a 

procurement. These records will include, but are 

not necessarily limited to the following: rationale 

for the method of procurement, selection of con-

tract type, contractor selection or rejection, and 

the basis for the contract price. 

 

(10) Grantees and subgrantees will use time and 

material type contracts only-- 

 

(i) After a determination that no other contract is 

suitable, and 

 

(ii) If the contract includes a ceiling price that the 

contractor exceeds at its own risk. 

 

(11) Grantees and subgrantees alone will be re-

sponsible, in accordance with good administra-

tive practice and sound business judgment, for the 

settlement of all contractual and administrative 

issues arising out of procurements. These issues 

include, but are not limited to source evaluation, 

protests, disputes, and claims. These standards do 

not relieve the grantee or subgrantee of any con-

tractual responsibilities under its contracts. Fed-

eral agencies will not substitute their judgment for 

that of the grantee or subgrantee unless the matter 

is primarily a Federal concern. Violations of law 

will be referred to the local, State, or Federal au-

thority having proper jurisdiction. 

 

(12) Grantees and subgrantees will have protest 

procedures to handle and resolve disputes relating 

to their procurements and shall in all instances 

disclose information regarding the protest to the 

awarding agency. A protestor must exhaust all 

administrative remedies with the grantee and 

subgrantee before pursuing a protest with the 

Federal agency. Reviews of protests by the Fed-

eral agency will be limited to: 

 

(i) Violations of Federal law or regulations and 

the standards of this section (violations of State or 
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local law will be under the jurisdiction of State or 

local authorities) and 

 

(ii) Violations of the grantee's or subgrantee's 

protest procedures for failure to review a com-

plaint or protest. Protests received by the Federal 

agency other than those specified above will be 

referred to the grantee or subgrantee. 

 

(c) Competition. 

 

(1) All procurement transactions will be con-

ducted in a manner providing full and open 

competition consistent with the standards of § 

18.36. Some of the situations considered to be 

restrictive of competition include but are not 

limited to: 

 

(i) Placing unreasonable requirements on firms in 

order for them to qualify to do business, 

 

(ii) Requiring unnecessary experience and ex-

cessive bonding, 

 

(iii) Noncompetitive pricing practices between 

firms or between affiliated companies, 

 

(iv) Noncompetitive awards to consultants that 

are on retainer contracts, 

 

(v) Organizational conflicts of interest, 

 

(vi) Specifying only a “brand name” product in-

stead of allowing “an equal” product to be offered 

and describing the performance of other relevant 

requirements of the procurement, and 

 

(vii) Any arbitrary action in the procurement 

process. 

 

(2) Grantees and subgrantees will conduct pro-

curements in a manner that prohibits the use of 

statutorily or administratively imposed in-State or 

local geographical preferences in the evaluation 

of bids or proposals, except in those cases where 

applicable Federal statutes expressly mandate or 

encourage geographic preference. Nothing in this 

section preempts State licensing laws. When 

contracting for architectural and engineering 

(A/E) services, geographic location may be a se-

lection criteria provided its application leaves an 

appropriate number of qualified firms, given the 

nature and size of the project, to compete for the 

contract. 

 

(3) Grantees will have written selection proce-

dures for procurement transactions. These pro-

cedures will ensure that all solicitations: 

 

(i) Incorporate a clear and accurate description of 

the technical requirements for the material, 

product, or service to be procured. Such descrip-

tion shall not, in competitive procurements, con-

tain features which unduly restrict competition. 

The description may include a statement of the 

qualitative nature of the material, product or ser-

vice to be procured, and when necessary, shall set 

forth those minimum essential characteristics and 

standards to which it must conform if it is to sat-

isfy its intended use. Detailed product specifica-

tions should be avoided if at all possible. When it 

is impractical or uneconomical to make a clear 

and accurate description of the technical re-

quirements, a “brand name or equal” description 

may be used as a means to define the performance 

or other salient requirements of a procurement. 

The specific features of the named brand which 

must be met by offerors shall be clearly stated; 

and 

 

(ii) Identify all requirements which the offerors 

must fulfill and all other factors to be used in 

evaluating bids or proposals. 
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(4) Grantees and subgrantees will ensure that all 

prequalified lists of persons, firms, or products 

which are used in acquiring goods and services 

are current and include enough qualified sources 

to ensure maximum open and free competition. 

Also, grantees and subgrantees will not preclude 

potential bidders from qualifying during the so-

licitation period. 

 

(d) Methods of procurement to be followed-- 

 

(1) Procurement by small purchase procedures. 

Small purchase procedures are those relatively 

simple and informal procurement methods for 

securing services, supplies, or other property that 

do not cost more than the simplified acquisition 

threshold fixed at 41 U.S.C. 403(11) (currently 

set at $100,000). If small purchase procedures are 

used, price or rate quotations shall be obtained 

from an adequate number of qualified sources. 

 

(2) Procurement by sealed bids (formal advertis-

ing). Bids are publicly solicited and a 

firm-fixed-price contract (lump sum or unit price) 

is awarded to the responsible bidder whose bid, 

conforming with all the material terms and con-

ditions of the invitation for bids, is the lowest in 

price. The sealed bid method is the preferred 

method for procuring construction, if the condi-

tions in § 18.36(d)(2)(i) apply. 

 

(i) In order for sealed bidding to be feasible, the 

following conditions should be present: 

 

(A) A complete, adequate, and realistic 

specification or purchase description is 

available; 

 

(B) Two or more responsible bidders are 

willing and able to compete effectively and 

for the business; and 

 

(C) The procurement lends itself to a firm 

fixed price contract and the selection of the 

successful bidder can be made principally on 

the basis of price. 

 

(ii) If sealed bids are used, the following re-

quirements apply: 

 

(A) The invitation for bids will be publicly 

advertised and bids shall be solicited from an 

adequate number of known suppliers, 

providing them sufficient time prior to the 

date set for opening the bids; 

 

(B) The invitation for bids, which will in-

clude any specifications and pertinent at-

tachments, shall define the items or services 

in order for the bidder to properly respond; 

 

(C) All bids will be publicly opened at the 

time and place prescribed in the invitation for 

bids; 

 

(D) A firm fixed-price contract award will be 

made in writing to the lowest responsive and 

responsible bidder. Where specified in bid-

ding documents, factors such as discounts, 

transportation cost, and life cycle costs shall 

be considered in determining which bid is 

lowest. Payment discounts will only be used 

to determine the low bid when prior experi-

ence indicates that such discounts are usually 

taken advantage of; and 

 

(E) Any or all bids may be rejected if there is 

a sound documented reason. 

 

(3) Procurement by competitive proposals. The 

technique of competitive proposals is normally 

conducted with more than one source submitting 

an offer, and either a fixed-price or 
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cost-reimbursement type contract is awarded. It is 

generally used when conditions are not appropri-

ate for the use of sealed bids. If this method is 

used, the following requirements apply: 

 

(i) Requests for proposals will be publicized and 

identify all evaluation factors and their relative 

importance. Any response to publicized requests 

for proposals shall be honored to the maximum 

extent practical; 

 

(ii) Proposals will be solicited from an adequate 

number of qualified sources; 

 

(iii) Grantees and subgrantees will have a method 

for conducting technical evaluations of the pro-

posals received and for selecting awardees; 

 

(iv) Awards will be made to the responsible firm 

whose proposal is most advantageous to the pro-

gram, with price and other factors considered; and 

 

(v) Grantees and subgrantees may use competi-

tive proposal procedures for qualifications-based 

procurement of architectural/engineering (A/E) 

professional services whereby competitors' qual-

ifications are evaluated and the most qualified 

competitor is selected, subject to negotiation of 

fair and reasonable compensation. The method, 

where price is not used as a selection factor, can 

only be used in procurement of A/E professional 

services. It cannot be used to purchase other types 

of services though A/E firms are a potential 

source to perform the proposed effort. 

 

(4) Procurement by noncompetitive proposals is 

procurement through solicitation of a proposal 

from only one source, or after solicitation of a 

number of sources, competition is determined 

inadequate. 

 

(i) Procurement by noncompetitive proposals 

may be used only when the award of a contract is 

infeasible under small purchase procedures, 

sealed bids or competitive proposals and one of 

the following circumstances applies: 

 

(A) The item is available only from a single 

source; 

 

(B) The public exigency or emergency for 

the requirement will not permit a delay re-

sulting from competitive solicitation; 

 

(C) The awarding agency authorizes non-

competitive proposals; or 

 

(D) After solicitation of a number of sources, 

competition is determined inadequate. 

 

(ii) Cost analysis, i.e., verifying the proposed cost 

data, the projections of the data, and the evalua-

tion of the specific elements of costs and profits, 

is required. 

 

(iii) Grantees and subgrantees may be required to 

submit the proposed procurement to the awarding 

agency for pre-award review in accordance with 

paragraph (g) of this section. 

 

(e) Contracting with small and minority firms, wom-

en's business enterprise and labor surplus area firms. 

 

(1) The grantee and subgrantee will take all nec-

essary affirmative steps to assure that minority 

firms, women's business enterprises, and labor 

surplus area firms are used when possible. 

 

(2) Affirmative steps shall include: 

 

(i) Placing qualified small and minority busi-

nesses and women's business enterprises on so-

licitation lists; 
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(ii) Assuring that small and minority businesses, 

and women's business enterprises are solicited 

whenever they are potential sources; 

 

(iii) Dividing total requirements, when econom-

ically feasible, into smaller tasks or quantities to 

permit maximum participation by small and mi-

nority business, and women's business enterpris-

es; 

 

(iv) Establishing delivery schedules, where the 

requirement permits, which encourage participa-

tion by small and minority business, and women's 

business enterprises; 

 

(v) Using the services and assistance of the Small 

Business Administration, and the Minority 

Business Development Agency of the Depart-

ment of Commerce; and 

 

(vi) Requiring the prime contractor, if subcon-

tracts are to be let, to take the affirmative steps 

listed in paragraphs (e)(2) (i) through (v) of this 

section. 

 

(f) Contract cost and price. 

 

(1) Grantees and subgrantees must perform a cost 

or price analysis in connection with every pro-

curement action including contract modifications. 

The method and degree of analysis is dependent 

on the facts surrounding the particular procure-

ment situation, but as a starting point, grantees 

must make independent estimates before receiv-

ing bids or proposals. A cost analysis must be 

performed when the offeror is required to submit 

the elements of his estimated cost, e.g., under 

professional, consulting, and architectural engi-

neering services contracts. A cost analysis will be 

necessary when adequate price competition is 

lacking, and for sole source procurements, in-

cluding contract modifications or change orders, 

unless price reasonableness can be established on 

the basis of a catalog or market price of a com-

mercial product sold in substantial quantities to 

the general public or based on prices set by law or 

regulation. A price analysis will be used in all 

other instances to determine the reasonableness of 

the proposed contract price. 

 

(2) Grantees and subgrantees will negotiate profit 

as a separate element of the price for each contract 

in which there is no price competition and in all 

cases where cost analysis is performed. To estab-

lish a fair and reasonable profit, consideration 

will be given to the complexity of the work to be 

performed, the risk borne by the contractor, the 

contractor's investment, the amount of subcon-

tracting, the quality of its record of past perfor-

mance, and industry profit rates in the surround-

ing geographical area for similar work. 

 

(3) Costs or prices based on estimated costs for 

contracts under grants will be allowable only to 

the extent that costs incurred or cost estimates 

included in negotiated prices are consistent with 

Federal cost principles (see § 18.22). Grantees 

may reference their own cost principles that 

comply with the applicable Federal cost princi-

ples. 

 

(4) The cost plus a percentage of cost and per-

centage of construction cost methods of con-

tracting shall not be used. 

 

(g) Awarding agency review. 

 

(1) Grantees and subgrantees must make availa-

ble, upon request of the awarding agency, tech-

nical specifications on proposed procurements 

where the awarding agency believes such review 

is needed to ensure that the item and/or service 

specified is the one being proposed for purchase. 
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This review generally will take place prior to the 

time the specification is incorporated into a so-

licitation document. However, if the grantee or 

subgrantee desires to have the review accom-

plished after a solicitation has been developed, 

the awarding agency may still review the speci-

fications, with such review usually limited to the 

technical aspects of the proposed purchase. 

 

(2) Grantees and subgrantees must on request 

make available for awarding agency pre-award 

review procurement documents, such as requests 

for proposals or invitations for bids, independent 

cost estimates, etc. when: 

 

(i) A grantee's or subgrantee's procurement pro-

cedures or operation fails to comply with the 

procurement standards in this section; or 

 

(ii) The procurement is expected to exceed the 

simplified acquisition threshold and is to be 

awarded without competition or only one bid or 

offer is received in response to a solicitation; or 

 

(iii) The procurement, which is expected to ex-

ceed the simplified acquisition threshold, speci-

fies a “brand name” product; or 

 

(iv) The proposed award is more than the simpli-

fied acquisition threshold and is to be awarded to 

other than the apparent low bidder under a sealed 

bid procurement; or 

 

(v) A proposed contract modification changes the 

scope of a contract or increases the contract 

amount by more than the simplified acquisition 

threshold. 

 

(3) A grantee or subgrantee will be exempt from 

the pre-award review in paragraph (g)(2) of this 

section if the awarding agency determines that its 

procurement systems comply with the standards 

of this section. 

 

(i) A grantee or subgrantee may request that its 

procurement system be reviewed by the awarding 

agency to determine whether its system meets 

these standards in order for its system to be cer-

tified. Generally, these reviews shall occur where 

there is a continuous high-dollar funding, and 

third-party contracts are awarded on a regular 

basis. 

 

(ii) A grantee or subgrantee may self-certify its 

procurement system. Such self-certification shall 

not limit the awarding agency's right to survey the 

system. Under a self-certification procedure, 

awarding agencies may wish to rely on written 

assurances from the grantee or subgrantee that it 

is complying with these standards. A grantee or 

subgrantee will cite specific procedures, regula-

tions, standards, etc., as being in compliance with 

these requirements and have its system available 

for review. 

 

(h) Bonding requirements. For construction or facility 

improvement contracts or subcontracts exceeding the 

simplified acquisition threshold, the awarding agency 

may accept the bonding policy and requirements of the 

grantee or subgrantee provided the awarding agency 

has made a determination that the awarding agency's 

interest is adequately protected. If such a determina-

tion has not been made, the minimum requirements 

shall be as follows: 

 

(1) A bid guarantee from each bidder equivalent 

to five percent of the bid price. The “bid guaran-

tee” shall consist of a firm commitment such as a 

bid bond, certified check, or other negotiable in-

strument accompanying a bid as assurance that 

the bidder will, upon acceptance of his bid, exe-

cute such contractual documents as may be re-

quired within the time specified. 
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(2) A performance bond on the part of the con-

tractor for 100 percent of the contract price. A 

“performance bond” is one executed in connec-

tion with a contract to secure fulfillment of all the 

contractor's obligations under such contract. 

 

(3) A payment bond on the part of the contractor 

for 100 percent of the contract price. A “payment 

bond” is one executed in connection with a con-

tract to assure payment as required by law of all 

persons supplying labor and material in the exe-

cution of the work provided for in the contract. 

 

(i) Contract provisions. A grantee's and subgrantee's 

contracts must contain provisions in paragraph (i) of 

this section. Federal agencies are permitted to require 

changes, remedies, changed conditions, access and 

records retention, suspension of work, and other 

clauses approved by the Office of Federal Procure-

ment Policy. 

 

(1) Administrative, contractual, or legal remedies 

in instances where contractors violate or breach 

contract terms, and provide for such sanctions and 

penalties as may be appropriate. (Contracts more 

than the simplified acquisition threshold) 

 

(2) Termination for cause and for convenience by 

the grantee or subgrantee including the manner by 

which it will be effected and the basis for settle-

ment. (All contracts in excess of $10,000) 

 

(3) Compliance with Executive Order 11246 of 

September 24, 1965, entitled “Equal Employment 

Opportunity,” as amended by Executive Order 

11375 of October 13, 1967, and as supplemented 

in Department of Labor regulations (41 CFR 

chapter 60). (All construction contracts awarded 

in excess of $10,000 by grantees and their con-

tractors or subgrantees) 

 

(4) Compliance with the Copeland “An-

ti–Kickback” Act (18 U.S.C. 874) as supple-

mented in Department of Labor regulations (29 

CFR part 3). (All contracts and subgrants for 

construction or repair) 

 

(5) Compliance with the Davis–Bacon Act (40 

U.S.C. 276a to 276a–7) as supplemented by De-

partment of Labor regulations (29 CFR part 5). 

(Construction contracts in excess of $2000 

awarded by grantees and subgrantees when re-

quired by Federal grant program legislation) 

 

(6) Compliance with Sections 103 and 107 of the 

Contract Work Hours and Safety Standards Act 

(40 U.S.C. 327–330) as supplemented by De-

partment of Labor regulations (29 CFR part 5). 

(Construction contracts awarded by grantees and 

subgrantees in excess of $2000, and in excess of 

$2500 for other contracts which involve the em-

ployment of mechanics or laborers) 

 

(7) Notice of awarding agency requirements and 

regulations pertaining to reporting. 

 

(8) Notice of awarding agency requirements and 

regulations pertaining to patent rights with re-

spect to any discovery or invention which arises 

or is developed in the course of or under such 

contract. 

 

(9) Awarding agency requirements and regula-

tions pertaining to copyrights and rights in data. 

 

(10) Access by the grantee, the subgrantee, the 

Federal grantor agency, the Comptroller General 

of the United States, or any of their duly author-

ized representatives to any books, documents, 

papers, and records of the contractor which are 

directly pertinent to that specific contract for the 

purpose of making audit, examination, excerpts, 

and transcriptions. 
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(11) Retention of all required records for three 

years after grantees or subgrantees make final 

payments and all other pending matters are 

closed. 

 

(12) Compliance with all applicable standards, 

orders, or requirements issued under section 306 

of the Clean Air Act (42 U.S.C. 1857(h)), section 

508 of the Clean Water Act (33 U.S.C. 1368), 

Executive Order 11738, and Environmental Pro-

tection Agency regulations (40 CFR part 15). 

(Contracts, subcontracts, and subgrants of 

amounts in excess of $100,000) 

 

(13) Mandatory standards and policies relating to 

energy efficiency which are contained in the state 

energy conservation plan issued in compliance 

with the Energy Policy and Conservation Act 

(Pub.L. 94–163, 89 Stat. 871). 

 

(j) 23 U.S.C. 112(a) directs the Secretary to require 

recipients of highway construction grants to use bid-

ding methods that are “effective in securing competi-

tion.” Detailed construction contracting procedures 

are contained in 23 CFR part 635, subpart A. 

 

(k) Section 3(a)(2)(C) of the UMT Act of 1964, as 

amended, prohibits the use of grant or loan funds to 

support procurements utilizing exclusionary or dis-

criminatory specifications. 

 

(l) 46 U.S.C. 1241(b)(1) and 46 CFR part 381 impose 

cargo preference requirements on the shipment of 

foreign made goods. 

 

(m) Section 165 of the Surface Transportation Assis-

tance Act of 1982, 49 U.S.C. 1601, section 337 of the 

Surface Transportation and Uniform Relocation As-

sistance Act of 1987, and 49 CFR parts 660 and 661 

impose Buy America provisions on the procurement 

of foreign products and materials. 

 

(n) Section 105(f) of the Surface Transportation As-

sistance Act of 1982, section 106(c) of the Surface 

Transportation and Uniform Relocation Assistance 

Act of 1987, and 49 CFR part 23 impose requirements 

for the participation of disadvantaged business enter-

prises. 

 

(o) Section 308 of the Surface Transportation Assis-

tance Act of 1982, 49 U.S.C. 1068(b)(2), authorizes 

the use of competitive negotiation for the purchase of 

rolling stock as appropriate. 

 

(p) 23 U.S.C. 112(b) provides for an exemption to 

competitive bidding requirements for highway con-

struction contracts in emergency situations. 

 

(q) 23 U.S.C. 112 requires concurrence by the Secre-

tary before highway construction contracts can be 

awarded, except for projects authorized under the 

provisions of 23 U.S.C. 171. 

 

(r) 23 U.S.C. 112(e) requires standardized contract 

clauses concerning site conditions, suspension or 

work, and material changes in the scope of the work 

for highway construction contracts. 

 

(s) 23 U.S.C. 140(b) authorizes the preferential em-

ployment of Indians on Indian Reservation road pro-

jects and contracts. 

 

(t) FHWA, UMTA, and Federal Aviation Admin-

istration (FAA) grantees and subgrantees shall extend 

the use of qualifications-based (e.g., architectural and 

engineering services) contract selection procedures to 

certain other related areas and shall award such con-

tracts in the same manner as Federal contracts for 

architectural and engineering services are negotiated 

under Title IX of the Federal Property and Adminis-

trative Services Act of 1949, or equivalent State (or 

airport sponsor for FAA) qualifications-based re-

quirements. For FHWA and UMTA programs, this 

provision applies except to the extent that a State 
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adopts or has adopted by statute a formal procedure 

for the procurement of such services. 

 

[60 FR 19647, April 19, 1995] 

 

SOURCE: 53 FR 8086, 8087, March 11, 1988, unless 

otherwise noted. 
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